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VOit  HIS  POUSONAL  KINDNESS,  AND  VALUABLE   INSTRUCTION, 
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(with  bis  permission) 
dedicated 
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THE  AUTHOB. 


PREFACE 

TO 

CNGUSH  EDITION. 


X  HE  importance  of  an  accurate  knowledge 
of  the  Law  of  Arbitration,  joined  to  the  cir- 
cumstances of  the  only  modern  treatise  upon 
that  subject  having  been  for  some  time  out  of 
print,  and  being,  even  to  those  in  whose  hands 
it  may  be  found,  of  little  comparative  value 
from  the  number  of  cases  upon  this  branch 
of  the  law  which  have  been  decided  since 
its  publication,  will,  it  is  hopg^d,  at  least,  save 
the  present  work  from  the  imputation  of  be- 
ing superfluous. 

It  has  occurred,  also,  to  the  author,  while 
fully  admitting  the  treatise  by  the  late  Mr. 
Kyd  to  have  very  considerable  merit,  that  the 
plan  of  it  might,  in  some  respects,  be  devi- 
ated  from  ivith  advantage. 

A  review  of  what  the  Civil  Law  has  pro- 
vided   for    regulating  Arbitration,  however 
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profitably  it  may  engage  the  attention  of  the 
general  student,  will  scarcely  be  deemed  a 
necessary  appendage  to  a  practical  work ;  it 
has,  therefore,  on  the  present  occasion,  been 
omitted* 

To  give  references  to  early  and  over-ruled 
cases  seemed  preferable,  in  a  book  intended 
for  general  use,  to  swelling  its  leaves  with 
their  detail ;  and  it  may  perhaps  be  observed, 
that,  in  the  treatise  alluded  to,  others,  still  con- 
tinuing to  be  law,  occupy  too  considerable  a 
space. 

How  far  the  compiler  of  the  following  pages 
has,  in  this  respect,  observed  the  limits  whieh 
sound  discretion  should  have  imposed,  and 
how  far  he  has  succeeded  in  his  main  object, 
that  of  expressing  in  the  fewest  possible  words, 
consistently  with  clearness,  the  substance  of 
what  he  conceived  to  be  the  law,  he  cannot 
but  feel  extremely  doubtful,  being  but  too  well 
aware  how  often  diffuseness  may  arise  from 
the  anxiety  to  be  distinct,  and  obscurity  from 
the  fear  of  being  prolix. 

Of  one  part,  and  one  part  alone,  of  this  pub- 
lication, is  it  ventured  to  speak  with  any  con- 
fidence— the  Collection  of  Precedents  : — 
which,  from  the  acknowledged  accuracy,  and 
long  professional  habits  of  those  who  drew 
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tbem,  must  be  of  high  authwity.  But  still  it  is 
feoradthat,  notwithBtanding  the  taloe  of  what 
it  contains,  the  Appendix  may  be  considered 
^proportionately  long  ;  the  truth  is  that  the 
compiler's  inexperience  misled  him  as  to  the 
space  which  it  would  occupy,  or  a  much  small- 
er type  would  have  been  employed  The 
Chancery  Precedents  might  perhaps  have 
been  altogether  oroited ;  but  as  they  belong  to 
cases  of  considerable  importance,,  and  are  to 
be  found,  printed  at  least,  only  in  Mr.  Kyd's 
publication,  for  which  it  was  intended  to  make 
the  present  volume  as  complete  a  substitute  as 
possible,  it  was  judged  best  to  insert  two  out 
of  the  three  which  that  work  contains. 

Amongst  the  Addenda  will  be  found  somei 
few  cases,  which  either  occurred  too  late  for 
insertion  under  their  proper  titles,  or  the 
notice  of  which  had,  through  inadvertence 
been  omitted. 

And  here  the  author  is  anxious  to  express 
his  most  grateful  acknowledgments  to  liis 
fiiends,  for  their  kind  communications  and 
assistance,  and  to  some  other  gentlemen,  with 
whom  he  had  not  the  honour  of  being  pre- 
viously acquainted,  for  the  very  handsome 
manner  in  which  the  use  of  their  notes  and 
manuscripts  was  afforded. 
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To  the  Pkt)fesK9ioii  of  which  be  is  a  member, 
this  volume  is  committed  by  the  author  with 
file  most  unfeigned  diffidence ;  at  the  same 
time,  with  the  hope  that  their  usual  candour 
and  indulgence  will  not  be  refused  to  the 
imperfections  of  a  first  work :  that  it  has  many 
&ults  cannot  be  dcmbted ;  should  it,  however, 
upon  the  whole,  be  found  moderately  useful, 
the  design  of  the  author  will  be  ao^m* 
plished,  and  he  never  can  regret  the  time 
and  attention  which  the  undertaking  has  re- 
quired. 

Paper  Buildings,  Ttmple, 
Feb.  Vrthy  1%17. 
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LAW  OF  AWARDS, 


CHAPTER  I 


Subject  of  Beferenee. 

CoN8iBERABL.£  dottbt  seeiiisibrmerly  to  hilve  bees 
entertained^  whether  a  dispute  cimceming  land^ 
could  be  referred  to  arbitration ;  and  how  far,  up< 
<m  an  actual  reference  of  such  a  matter,  the  parties 
were  bound  by  the  award. 

Thus  it  was  said,  that  arbitrator8(a)  ^^  could  not 
ii  make  an  award  of  freehold,  and,  therefore,  could 
<^  not  award  the  freehold  of  one  to  the  other ;'' 
that  an  award(&)  could  not  be  made  of  a  lease  for 
years,  adjud^ng  the  land  of  one  to  another,  by 
which  the  interest  and  estate  of  the  former,  should 
be  transferred  to  the  latter,  since  it  was  a  chattel 
peal.  And  still  later,(e)  one  of  the  judges(cf)  ob- 
served that  it  was  a  question,  whether  the  title  to 
land  were  submissible,  since  it  was  in  the  realty ; 


(^  14  R.  4.  19  Br.  44.  b-  (A)  Rol.  Afbit  A.  4« 

(O  Marto  «.  Marriott,  JLd.  Raymond,  Hi.  {fy  JVirdl. 

3 


2  SUBJECT   OF   REFERENCE. 

whilst  the  chief  justice  said,  that  things  in  the  re- 
alty might  be  submitted,  as  well  as  things  in  per- 
sonalty, but  that  they  could  not  be  recovered  upon 
the  award. 

The  true  meaning  of  these,  and  similar  passages 
in  the  books,  seems  to  be,  that  land  cannot  pass  by 
the  mere  operation  of  an  award,(6)  so  as  absolutely 
to  vest  the  property  in  him  to  whom  it  is  awarded ; 
for,  even  at  that  time,  it  was  not  disputed  but  that^ 
upon  a  submission  of  differences  concerning  the  ti- 
tle to  land,  the  arbitrators  might  direct  one  party 
{g)  to  infeoff  the  other  in  such  land  ;  to  release(A) 
to  him  his  right  in  it,  &c. ;  and  that,  if  the  submis- 
sion were  by  bond,  this  would  be  forfeited  by  diso- 
bedience to  such  an  award. 

Again,  in  respect  of  an  award  directing  the  par- 
tition of  land,  it  was  said  that  partition  could  not 
be  made  by  award  ;(i)  since  a  freehold  could  not 
pass  without  livery.  Yet  in  a  subsequent  case,(^) 
where  the  parties  to  the  submission,  being  tenants 
in  common,  and  in  another  case(/)  being  joint-ten- 
ants  of  certain  land,  were  ordered  to  make  parti- 
tion by  mutual  conveyances,  no  objection  was  taken 
that  the  arbitrator  had,  in  making  such  order,  ex- 
ceeded his  authority.  Indeed,  at  the  present  day, 
it  is  quite  clear  that  any  disputes  respecting  land 

(e)  Hee  Qoe  ex  tlem.  Morris  v,  KossiTt  3  &  R.  11*;  brit  attD  pcrsdnaltjr, 
lee  Hunter  v.  tiicr,  1 5  K.  R.  100. 
(jf)  U  E.  4.  21  Rot  Ai  bit.  K.  2.  (i.) 
(A)  9  £.  4  41  RoU  Aibi(.  B.  I4.K.  13, 
(t)  Rill.  Aibit.  A.  3. 
^      (k)  Joluuio..  t>.  Wilson,  Willoa,  '248. 
(0  Ki'ighl  V.  Burton,  6  Mod.  231. 
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niay  be  rcienred  to  arjhitratUMfc^  and  that  >  4iiq  party 
may  be  directed  to  execute  all  th»  jaebes^ary  COBr 
▼eyaaees  to  the  other^  and.  to  peHocin  aU  fliieH 
aets  aa  mxj  be  requisite  to  confer  ^tlfe  Tight  aad 
the  poaseflBion. 

Any  controyersies  respecting  pejrscmal  f^roperty^ 
may  form  the  subject  of  a  refereifce^^^)  . .  Ai^d. in 
all  cases  of  ii^iiry^  either  to^  the  penSon  or  proper- 
ty^ where  damages  would  be  recoverable  by  aetipBj 
the  arrangement  of  the  matter  may  be  left  to  arbi* 
tration. 

Disputes  respecting  rent^(n)  or  tithes  i{o)  chaiv 
ges  of  slander  ;(j&)  iH'eaches  of  contract  ;(ff)  trespass 
to  the  person  or  property  ^r)  the  adjustoiieiit  of  the 
terms  of  a  marria^  separation^  &c.  may  be  submit-* 
tedto  arbitraiticm.(«) 

It  has  been  said^  that  debts  upon  bond^  condition- 
ed for  the  payment  of  a  sum  certii^in  ;(<)d^bt  for  ar* 
rears  of  rent  ascertained  by  lease ;  covenant  to  pay 
a  certain  sum  oi  money^  and  the  like^  caiUiot  be  re- 
ferred ;  since  the  extent  of  the  demand^  which  one 
party  has  upon  the  othw^  being  already  defined  by 
the  terms  of  the  instrument^  nothing  remains  in  un- 
certainty  :  but  we  may  remark  that^  in  all  such  ca- 

(ffi)  Com.  Dig.  Arbit  D.  S.  9.  Co.  78. 

(A)  4  H.  a  17.  b.  Rol.  Arbit.  V.  8.  Randall  v.  Rindall,  7  £.  R.  8a 

(•)  Proaerv.  Goringe,  3  Ta13n^  426. 

{p)  Lindi  v.  Dkcj,  1  Keb.  848.  Cooper  v*  Butcher  of  Croydoti*  3  Rep.  in 
Ch.42. 

(jf)  46  Ed.  3.  16.  Baam  Arbh.  A Jn  ootis  eitea  16  E.4. 

(r)  13  R.  S^  7  H>  4. 31.  ^  Swinglehunt  v.  Altbam,  3  T.  R.  138. 

(«)  Soilheax  v.  Herbab  3  B*  4*  P.  444.  See  Bute  man  t>.  Coiinten  of  Mots,  1 
Dov's  Rep.  836. 

(t)  Rol.  AriK  T.  paaaim. 


4  stmner  ov  umpOLwatetL 

sMy  quMtiMB  may  mse^  aJferdiag  anrpfe^  gromiA 
for  the  exercise^  of  an  arbitrator's  diaeretioiL  ThnSf 
tlie  hoiid  may  be  be  illegal ;  may  have  been  im**. 
properly  obtained  ;  part  of  the  money  may  ha^e 
been  already  paid ;  the  opposite  party-  may  hare 
broken  some  precedent  covenant^  whkh^  by  tiie 
same  instrument,  he  had  bound  himielf  to  perfei^  ; 
and  under  such  circumstanoes^  an  arbitrator  migh^ 
undoubtedly  remit  the  payment  of  the  whole,  of 
part  of  the  money,  which  either  of  the  parties,  up** 
on  the  ik<e  of  tfie  instrument,  would  appeu*  enti- 
tied  to  receifa. 

It  has  been  also  held,  that  an  award  oatinot  be 
made  of  debt  on  the  arrears  of  an  account  taken 
before  auditDrs,(u)  nor  of  damage  reeovered-  by  m 
judgment,(t;)  hecausd  these  are  matters  of*  reeol^ 
Yet  there  can  be  little  doubt,  but  that,  npon  a  gen- 
eral reference,  Par  the  purpose  of  arranging  all  m«t* 
ters  in  dispute  between  parties,  any  claim,  so  orig<» 
inating,  may  be  taken  by  the  arbitrator  into  his 
consideration ;  and  if  the  real  justice  of  the  case 
require  it,  the  party  may  be  drschai^ed. 

In  no  criminal  case,(tc^)  where  it  would  be  a  pub- 
lic offence  to  compound  an  injury,  can  the  matter 
be  referred  to  arbitration ;  indeed,  it  seems  that 
parties  would  be  punishable  who  should  enter  into 
bonds  with  this  view. 

With  respect  to   cases  of  minor  grievance,(j?) 

■  -  ■ '  ■     -  -  - 

in)  Rol.  Arbit.  R.  1.  6.  1  Lev.  ?92. 

(v)Ooukltl>.9l. 

(w)  2  Vent.  109.  Bftcoii  AvhU.  A. 

(r)  BKiiicliNrd  r.  LiUy— Tlr:  King  v.  JMU;  9  V.  1{.  4&r.    A  c:«^"  ot-cwrrwl 


anee^iand  tlie  Hkir^  wherever  the  pirly  uynmd  hm 
a  remedy  by  actiQiiy  as  well  aa  by  ^ndietttenti  he 
my  auhndt  the  adjiwtmeiit  of  the  repaniticm.  wi^cK, 
he  is  to  Kcetve  to  arbitratora.  But  it  oeemi  thaty 
if  an  lodictaieiiit  haye  been  already  preferred^  the 
e^rcaa  leave  of  thie  court  mutt  be  obtaiiied^  to  sanc- 
tum, a  aubae^pMit  reference.  Thua^  upon  one  oeca- 
flion^)  in  the  Court. of  King's  Benchi  where  cima 
bitta  of  indictment  for  a  riot  had  been  founds  thc^ 
parties  consented  to  refer  all  matters  in  dispute^  and 
executed  mutual  bonds  of  submission^  but  made;  no 
application  to  the  court  for  leave  to  do  so.  When 
this  transactiM  came  afterwards  under  the  notice 
of  the  Courts  upon  a  motimi  to  set  a«ide  the  awards 
great  surprise  was  expressed  that  sueh  a  reference 
should  have  taken  place  without  their  cognittnce; 
and  it  was  said^  that^  in  every  case  where  parties 
were  aUowed^  in  prosecutions  of  this  kind^  ^^  to  talk 
together/'  the  whole  was  under  the  eye  of  the  Courts 
and  their  sentence  formally  allowed.  Yet  in  anoth- 
er and  previous  case  of  a  Gonspiracy9(^)  where  the 
same  Court  was  moved  to  allow  the  prosecutor  and 

iMit  very  long  anee  (the  Mme  of  whieh  I  have  in  rtm  endeavoured  to  proeure) 
wheM  Ml  adbmieBt  lor  m  mmhIi  having  beea  feCerredt  and  an  award  made, 
the  Gomt  of  Kiag^  Beach  were  mored  to  id  it  aside*  on  the  gronnd  that  tnch 
a  matter  eoukl  not  he  the  mbjeet  of  a  referenee  ;  the  Court*  however,  decided 
iafiivmrnftlieaward;  the  injury  being  merely  to  the  iodlvidaal.  Bat  lee 
WataoQ  V.  M*CalliuD»  •  T.  R*  520.  where  the  Cooit  refuted  to  make  a  nb- 
mWnon  a  nile  c^onrtf  where  part  of  the  matters  referred  had  been  made  the 
nbjeet  of  an  iodietmenC. 

(y)  The  King  v.  Coombs  and  others—^he  King  w.  Raitt  and  others,  E.  1*. 
1791,  reported  in  Kyd  o«  Awanlti  64 

fz)  The  King  w.  Loid  Falkland  and  others.  H.  T.  1795,  ibiA 


6  SimJECT  OP  BEPfiRBNCB. 
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•  9 

the  defendants  to  submit  all  matters  in  dispute  ta 
the  decision  of  arbitrators,  Lord  Kenyon  made  no 
objection,  but  directed  verdicts  of  acquittal  to  be 
entered  in  three  indictments  then  pending. 

It  would  seem,  too,  that  in  some  cases  where  an 
action  is  not  maintainable,  the  matter  may,  by  leave 
of  the  Court,  be  submitted  to  arbitration. 

A  mere  question  of  law  may  be  referred  to  an  ar- 
bitrator: (a)  as  may  the  construction  whic^h  shall  be 
put  upon  any  particular  instrument,  will,  or  lease  ){b) 
nor  will  the  Ck)urt,(e)  under  such  circumstances,  set 
aside  the  award,  ujpon  a  suggestion  that  the  arbitra- 
tor has  mistaken  the  law. 


(a)  Young  V.  Walter,  9  Yes.  967. 

(b)  d^ter.— The  Queen  v.  Sir  Gilbert  HealKcote.  10  Mod.  59.  See  Aioslej 
V'  Goir,  H.  T.  II9I9  reported  in  Kyd  on  Awarda»36T,  and  in  the  ilppendiz. 

(c)  But Setp09it  Chap.  "Arbitrators,''  title,  «  MisUke  in  Lav,"  and  eaaes 
there  cited. 


C   'f   3 


CHAPTER.  II. 


Parties. 

It  may  be  assumed  as  a  general  principle,  that 
aH  persons,  capable  of  suing  and  being  sued,  may 
be  parties  to  a  reference ;  while  such  as  are  under 
a  natural  or  civil  incapacity  cannot  be  so. 

With  respect  to  ^.fernt  covert^  there  are  particu- 
lar cases,  in  which  she  not  only  may,  but  ought  to 
be  made  a  party  to  a  submission. 

Thus  where  upon  a  difference  concerning  certain. 
land,(a)  it  was  awarded  that  the  defendant  should 
convey  it  to  the  plaintiff,  the  latter  brought  a  bill 
in  equity  to  have  the  award  performed ;  to  which 
the  defendant  pleaded,  ttiat  before  the  submission 
and  the  award  m^de,  he  and  his  wife  were  jointly 
seised  of  that  piece  of  ground,  awarded  to  be  con- 
veyed to  the  plaintiff,  and  that  she  was  no  party  to 
the  submission  ;  it  was  not  doubted  but  that  this 
plea  was  a  good  bar  to  the  award,  though  the  Court, 
in  the  particular  case,  decreed  the  party  to  convey, 
according  to  an  agreement  which  he  had  entered 
into  to  this  effect  previous  to  the  arbitration. 

(a)  Bsrry  v.  Wade  aiid  wife,  Ca.  Temp.  Finch.  180;  ami  aee  Lu&iley  v. 
Hattooyl  Rol.Rep.S68. 


8  PARTIES, 

Again^  if  a  leasehold  interest  were  conveyed  by 
a  feme  solef{b)  in  trust  for  the  use  of  herself^  and 
she  afterwards  married^  the  husband  alone  would 
not  have  the  power  to  dispose  of  it ;  and  we  may* 
conclude^  that  to  any  reference  of  a  dispute  con- 
cerning it,  she  ought  to  be  made  a  party.  The 
sAme(c)  if  the  wife  were  possessed  of  a  chattel  res! 
en  outer  droits  as  executrix^  or  as  administratrix^ 
or  as  guardian9(€{)  &c ;  but  if  it  were  as  executrix 
of  a  former  husband  that  she  took.(e)  it  would  seem 
that  she  needs  not  be  joined  in  the  submission^  since 
of  such  property  her  husband  could  dispose  without 
her  consent.  It  is  quite  elear^  however,  that  in  a 
matter  affecting  her  separate  interest^  the  wife 
would  not  be  bound  by  the  submission  of  the  hus- 
band alone. 

It  has  been  laid  down,  g^n^i^ly^Cs)  that  a  feme 
covert^  acting  with  respect  to  any  property  settled 
upon  her,  and  of  which  she  has  the  separate  dispo** 
sal,  is  competent  to  act^  in  all  respects  as  a  feme 
sole  ;  and  this  has  been>  subsequently,  declared  by 
Lord  Thurlow^  to  be  a  proper  rule.(A)  From  this 
principle,  therefore,  it  would  appear  to  follow,  that  a 
married  woman  may  submit  to  arbitraticm  any  dis- 
putes  concerning  such  property,  even  without  her 
husband  being  joined.  The  real  difficulty  would 
be,  how  to  compel  performance  of  tjie  award*    Thc^ 


*-> 


(h)  Mai*ch.  44.;  nnflsec  March.  88* 

fc)  1 1nst,  351 .  a.  (//>  Plowdeii,  994. 

r")  Thrust Mit  v.  Co|>pin,3  Wil«.  377.  See  Rol.  Arb.  V,  1. 

( r)  l»f«cock  V.  IVloiik,2  Vcs.  190. 

Jij  HnJmc  V.  Tenant,  I  Br-  Ch.  Rep.  16« 
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Courts  would  praliabty  listen  with  great  unwilling- 
Qess  to  an  appKcation  for  an  attachment  against  her^ 
even  if  they  had  sanctioned  the  reference.  In  one 
cafle^(t)  the  Court  of  Chancery  decreed  a  specific 
performance  of  a  contract^  entered  into  by  a  wife 
alone^  to  sell  certain  separate  property^  which  she 
was  aaKborized  by  settlement  to  dispose  of;  and  in 
AllcB  v.,  Papworth,(it)  where  a  bill  was  brought  by 
husband  and  wife  for  an  account,  the  wife  together 
with  her  husband  submitting  that  the  profits  of  her 
separate  estate  should  be  applied  to  pay  the  hus- 
band^s  debts,  she  was  declared  to  be  bound  by  that 
subBiission,  and  the  profits  of  her  separate  estate 
were,  by  d^ree,  directed  to  be  so  applied ;  now 
there  certainly  seems  to  be  a  strong  analogy  between 
these  cases^  and  that  of  decreeing  performance  of  an 
award  respecting  the  wife^s  separate  property,  where 
she  has  been  a  voluntary  jMirty  to  the  submission. 
If  this  analogy  exist,  then  we  may  collect,  with  tol- 
erable clearness,  the  extent  of  her  liability  from  the 
judgment  given  by  the  Chancellor  in  the  case  of 
Huhne  v.  Tenant,(/)  which  was  the  case  of  a  bill 
brought  by  the  obligee  upon  joint  bonds  by  husband 
and  wife,  for  180/.,  to  recover  that  sum  out  of  the 
separate  property  of  the  wife ;  which  separate  prop- 
erty was  created  by  deed,  and  was  principally  real 
estate  conveyed  to  trustees  in  trust,  to  receive  and 
pay  the  rents  to  the  wife,  and  to  convey,  according 
to  the  appointment  of  the  Mdfe  by  will  or  deed :  cer- 


(t)  Grigbj  V.  Cos,  1  Vcs.  517;  but  sec  Emery  v.  Wasc,  6  Vee.  846. 

(h)  I  Ve».  163. 

(/)  IBr.Ch.  Rep.16. 
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tain  other  part  of  the  separate  property  was  in  trusty 
to  be  sold ;  the  produce  money  to  be  retained  by 
the  tnidteeSy  to  be  laid  out  according  to  the  direc- 
tions of  the  wife.  The  bill  was  brought  against  the 
husband^  the  wife^  and  the  trustees.  The  Lord 
.  Chancellor^  after  recognizing  the  principle  before 
alluded  to>  that  a/?me  covert,  acting  with  regard  to 
her  separate  property^  was  competent  to  act  in  all 
respects  as  ^feme  90k,  went  on  to  say.  ^^  If  a  mar- 
^  ried  woman  had,  by  instrument,  contracted  that 
<^  this  or  that  portion  of  her  separate  estate  should 
^^  be  disposed  of  in  this  or  that  way,  I  think  she  and 
^^  her  trustees  might  have  been  decreed  to  make  that 
^f  disposition ;  but  if  she  enter  into  an  engagement, 
^^  which  would  make  a  feme  sole  liable  to  the  whole 
^^  extent  of  the  contract  as  to  her  person,  &c.  in  ev- 
^^  ery  respect,  ^tis  clear  such  general  engagement 
^^  entered  into  by  a  feme  covert  will  not  bind  her 
^^  as  such*  It  is  not  like  the  case  of  an  infant  who 
^^  is  incapable  of  acting ;  but  in  respect  of  a  feme 
<^  covert  determined  cases  seem  to  go  thus  far,  that 
<<  the  general  engagement  of  the  wife  shall  operate 
"  upon  her  personal  property,  shall  apply  to  the 
^<  rents  and  profits  of  her  real  estate,  and  that  her 
'^  trustees  shall  be  obliged  to  apply  personal  estate, 
^'  and  rents  and  profits  when  they  arise,  to  the  sat- 
<^  isfaction  of  such  general  engagement ;  but  this 
<^  Court  has  not  used  any  direct  process  against  the 
^  separate  estate  of  the  wife,  and  the  manner  of 
"  coming  at  the  separate  property  of  the  wife  has 
^^  been  by  decree  to  bind  the  trustees  as  to  person- 
^<  al  estate  in  their  hands,  or  rents  and  profits,  ac- 
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^^  cording  to  the  exigency  of  justice^  or  of  the  en- 
<^  gB^ement  of  the  wife  to  be  carried  into  execution. 
<<  I  believe  there  is  no  instance  of  a  personal  decree 
^<  against  a  feme  covert^  for  payment  of  any  sum 
^  whatever ;  though  her  personal  property  is  liable^ 
<<  yet  the  decree  is  to  fetch  forth  her  separate  es- 
^-  tate^  and  make  it  liable  to  her  engagement.  I 
'^  have  no  doubt  about  this  principle^  that  if  a  Court 
<<  of  Equity  say  9^  feme  covert  may  have  a  separate 
^<  estate^  the  Court  will  bind  her  to  the  whole  ex** 
^^  tent^  as  to  making  that  -estate  liable  to  her  own 
^^engagements;  as^  for  instance^  for  paymen  of 
<^  debts,  &c.;  but  although  the  remedy  here  is  more 
<<  extensive  than  in  a  Court  of  Law,  I  do  not  find 
^'  the  Court  has  ever  ordered  a  power  to  be  execu- 
'^  ted ;  they  have  industriously  stopped  short  of  so 
^^  doing,  and  have  only  given  a  remedy,  by  stop- 
^\  ping  the  fund  where  the  power  was  executed." 

It  appears  that  a  married  woman  may  submit  to 
a  reference  the  adjustment  of  the  terms  of  a  sepa- 
ration, and  that  this  needs  not,  in  all  cases,  be  done 
by  hevprochein  ami.{m) 

There  seems  to  be  no  objection  to  a  feme  covert^ 
a  sole  trader  by  the  custom  of  London,  referring  to 
arbitration  an  action  brought  by  or  against  her  in 
that  capacity,  in  the  city  court  5(n)  but  the  only 
remedy  which  the  opposite  party  could  obtain,  if 
she  refused  performance  of  the  award  so  made, 
would  be  in  that  court. 


(«)  BfttPiiw*  V.  CoonteMof  RoMi  1  Dow*!  Rep.  ^5.;  but  see  tlie  Cute. 
(n)  See  i  iiK»t  elaborate  jtufgnent  of  Lord  Eldoti,  2  B.  &  P-  93.  B  .'nnl  and 
Wife  V.  Webb  and  aiMCber. 


12  PARTIES. 


No  doubt  can  be  entertained  that  where  the  hus^ 
band  is  dead  in  \slw^{o)  as  by  being  banished^  tnns- 
ported^  or  having  abjured  the  realm^  there  the  wife 
may  submit  her  disputes  to  arbitration ;  since^  in 
such  case^  the  capacity  of  suing  and  being  sued 
alone  ia  restored  to  her.(  j^) 

An  infant  may  be  a  party  to  a  submission  ^{q)  but 
is  discretionary  with  him^  when  arrived  at  full  age, 
to  comply  with  or  to  refuse  performance  of  the 
award.  In  one  case9(r)  the  Lord  Chancellor  (Not- 
tingham^)  declared,  that  he  would  never  decree  the 
performance  of  an  award  which  should  bind  an  in- 
&nt* 

A  man  may  submit  to  a  reference  for  another9(«) 
and  will^  in  most  cases,  be  answerable  for  the  obe- 
dience of  that  other  to  the  award.  Thus  a  hus- 
band may  submit  for  his  wife ;(/)  a  parent,(u)  or  a 
guardian  for  an  infant ;  one  of  many  partuers  for 
the  rest  ^{v)  an  attorney  for  his  client  }{w)  a  trustee 
for  his  cestui  que  tru8t{x) 

(o)  Countett  of  Portland  v.  Prodgen,  2  Veni.  104.  Curbctt  v.  Pocliiitz 
1  T.  R.  5. 

(/»)  Co.  Liu.  lo3.  A. 

(ry)  Gill  V.  Russell,  Freem.  62.  I.i9.  See  RuflstOQ  v.  Yaus,  M«reh  111.  141. 
Vin.  Arbit  N.  17.  A.  a.  5. 

(r)  Cavcndiflli  v. ,  Ca.  Ch.  279.    Ace.  Evam  t.  Cnnn,  2  P.  Wms. 

44'J. 

(9)  R jI.  Arbit  B.  18,  19.  Adams  v.  Staley,  2  Shov.  61.  Sbelf  v.  Baile}*, 
Cora.  Hep.  184.    Barker  v.  Lees,  2  Keb.  64* 

(0  Sti.  361.     Emery  v.  Wase,  5  Vefc  846. 

(u)  St  me  V.  Knight,  Latch  207.    Rudstou  r.  Yates,  March,   111.141.  Gill 

r.  RuBSelly  Freem.  62. 139.  Comb.  318.  Bovyer  v.  Blorkscdge,  3  Lev.  17.     1 

Wils.  28. 

(v)  Strangford  v.  Green,  2  Mod.  228. 

(w)  Cavhill  V.  Fitzgerald,  1  Wlls.  28.  58.  Kacon  v.  Dobarry.  Salk.  70. 
S.C.Ld.  Raym.246.  Holt  78.  12  Mod.  129.  Garth.  412.  Skio.  679.  See 
also  3  Wils.  374.  Dyer.  217.  6. 

(x)  3  Esp.  N.  P.  C.  101.    DtTies  v.  Ridge  and  others. 
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In  the  cases  of  the  wife  and  the  infhntfijf)  they 
are  not  concluded  by  such  submission ;  although  the 
husband,  the  parent,  or  the  guardian  are  responsi- 
ble to  the  opposite  party  for  their  default.  But, 
generally  speaking,  it  seems  clear,  that  any  one 
who  expressly  authorizes  another  to  enter  into  a 
submission  for  him,  will  be  bound  by  the  award  ; 
and  the  person  formally  submitting,  be  exonerated. 
Unless,  however,  such  authority  be  given,  no  lia- 
bility, of  course,  can  attach  upon  the  principal. 

In  the  case  of  Mudy  v.  Osam,(j2r)  where  a  dispute 
between  a  parson  and  his  parishioners  was  referred, 
and  six  of  the  latter  were  formal  parties  to  the  sub- 
mission, it  was  held  by  two  of  the  judges,(a)  that 
the  award  was  binding  upon  the  parish  at  large. 

It  has  been  doubted  how  far  an  attorney,  under 
the  general  power  given  to  him  by  his  client  for 
the  management  of  a  particular  business,  can,  with- 
out the  express  consent  of  his  employer,  submit 
disputes  arising  thereout,  to  arbitration. 

In  one  case,(6)  where  all  debts  due  to  a  particu- 
lar estate  were  assigned  to  an  attorney,  with  autho- 
rity to  receive  or  compound  them  at  his  discretion, 
it  was  held  that  he  might,  under  such  a  power,  sub- 
mit to  an  award  of  any  differences  concerning  them ; 
but  this  was  distinguished  from  a  case  where  he  ac- 
ted merely  in  the  character  of  9fi  attorney. 

Or)  See  anlfaaritiei  at  notes  (b»  i,)  and  Hall  r.  Hardy»9  P.  Wnu.  187. ;  but 
itaeeauthatyln  some  esMS,  the  wife  vookl  be  boand  bj  the  award  after  tbe 
hntMrnd**  death.    See  Rnl.  Arbit.  D. 

(z)  litt  Rep.  W.    Vin.  Abr.  E.  17. 

(a)  RichanlBOD  and  Crooke. 

(b)  Bamfill  r.  Leigh  and  Jeffray,  8  T.  R.  571. ;  and  see  the  Cases  cited  in 
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It  is  generally  understood^  that  an  attorney^  in- 
trosted  with  the  management  of  a  cause^  may^  in  the 
absence  of  his  client^  submit  the  matter  to  arbitral 
tion ;  but  there  is  no  reported  case  of  a  client  hav- 
ing refused  performance  of  an  award  made  under 
such  circumstances. 

It  Hbs  been  distinctly  ruled  by  the  Court  of  Chan- 
ctTyy{e)  that  a  solicitor  has  not  so  extensive  a  dis- 
cretion^  though  it  was^  at  the  same  time^  admitted^ 
that  in  a  court  of  law  an  attorney  possessed  it.  Per- 
hapsy  if  this  case  were  reconsidered^  that  Court 
might  now  entertain  a  different  opinion. 

Executors  and  administrators  may  make  any  con* 
trover^esy  arising  out  of  their  respective  situations^ 
the  subject  of  a  reference.((/) 

By  statute  5  Geo.  II.  c.  30.  sect.  3.^  ^^  The  as- 
^^  signee^  or  assignees  of  any  bankrupt's  estate  and 
<^  effects^  by  and  with  the  consent  of  the  major  part 
^^  in  value  of  the  bankrupt's  creditors^  who  shall 
^^  have  already  proved  their  debts  under  such  com- 
^^  mission^  and  who  shall  be  present  at  any  meeting 
^^  of  the  said  creditors^  pursuant  to  notice  to  be  for 
^^  that  purpose  given  in  the  London  Gazette^  may 
^^  submit  any  difference  or  dispute  between  such 
^^  assignee  or  assignees  and  any  person  or  persons 
^^  whatsoever^  for  or  on  account  or  by  reason  or 

^^  means  of  any  ma^ter^  cause^  or  thing  whatsoever^ 

— ' -  -  -       — 

(c)  COlwell  V.  Child,  1  Ca.  Cli.  S6. :  mid  aee  a  oaae,  there  cited  uf  Brooks  v. 
Diirkensf  where  an  awftrrl  was  act  aside  bceaiise  the  party  did  not  aetnally  at* 
sent  to  the  reference,  although  he  pertonally  attended  the  sittings  of  the  ar* 
bitnttors*    And  9ixpo$t.  chap.  **  Performance." 

(d)  ElletBon  V.  Cammins,  Str.  1U4.  Blurry  v.  Rush,  1  T.  R.  C91.  Pearson 
T.  Hcnn,  5T.R.6. 
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^^  relating  to  such  bankrupt  or  bankrupt^  hi%  her^ 

^  or  their  estate  or  effects,  to  the  final  end  and  de- 

<<  termination  of  arbit^tors,  to  be  chosen  by  the 

^  said  assignee  or  assignees,  and  the  najor  part  in 

<<  value  of  such  creditors,  and  the  party  or  parties 

<<  with  whom  they  shall  have  such  difference,  and 

^^  perform  the  award  of  such  arbitrators,  or  other- 

^  wise  to  compound  and  agree  the  matters  in  dif- 

<^  ference  and  dispute  between  them,  in  such  man- 

<<  ner  as  the  said  assignee  or  assignees,  with  such 

<^  consent  as  aforesaid,  shall  think  fit  and  can  agree ; 

<^  and  the  same  shall  be  binding  to  all  the  creditors 

^  of  the  said  bankrupt  or  bankrupts ;  and  the  as- 

^^  signees  are  hereby  by  this  statute  indemnified 

«  for  what  they  shall  fairly  do,  according  to  the  di- 

«^  rection  aforesaid.^^ 

But  the  creditors,  present  at  any  one  meetings 
cannot  give  a  general  discretionary  power  to  the 
assignees  for  this  purpose ;  the  directions  of  the 
statute  must  in  each  case  be  particularly  complied 
with.(rf) 

fi  ' — ~ 

(d)  £z  pArte  Whhehureh,  1  Atk.  90. 
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Submission  and  Revocation. 

The  submission  is  the  authority  given  to  the  arbi- 
trators by  the  parties^  empowering  them  to  enquire 
into  and  determine  upon,  the  matters  in  dispute. 

This  submission  may  be  by  the  act  of  the  parties 
simply^  or  through  the  medium  of  a  court  of  law  or 
equity. 

In  the  former  case  the  submission  may  be  by 
parol  ;(o)  by  written  agreement  not  under  seal ;  by 
indenture,(6)  with  mutual  covenants  to  abide  by  the 
decision  of  the  arbitrators ;  by  deed-poll^  or  by 
bond^  each  party  executing  an  obligation  to  the  oth- 
er, conditioned  to  be  void  respectively  on«  perform- 
ance of  the  award. 

It  need  not  appear  upon  the  face  of  each  bond^ 
how  many  are  parties  to  the  submission.(e)  A.  on 
the  one  part,  B.  and  C.  on  the  other,  submitted  to 
arbitration.     A.   gave  a  joint  bond  to  B.  and  C. ; 

(a)  Saelipftrol  submission  raay  be  reduced  iulowritingiand  then  it  t*eqiiin^ 
an  agreement  stamp.    See  a  note  to  Kyd  on  A  wanls,  p.  1 1 . 

(b)  Samvajs  v.  Eldaley, 2  Mod.  73. 
(c)Cro.  Car.  433.  Hay  ds  v.  Hayes. 
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they  gave  several  bonds  to  A ;  the  submis^on  was 
held  to  be  perfectly  good. 

These  bonds  may  be  given  to  the  arbitrator^  or 
an  indifferent  person.(c?)  Neither  is  it  necessary 
that  the  parties  themselves  should  be  the  obligors ; 
we  have  before  seen^  that  they  may  be  given  by 
third  persons  for  the  real  parties :  but  it  is  said  that 
a  submisraon  by  A  for  B^  cannot  be  made  a  rule  of 
eoiirt(€) 

At  common  law^  where  a  cause  was  depending, 
the  submission  might  be  made  a  rule  of  court  before 
the  trial,  or  by  order  of  nisi  pnu8[g)  after  it  had 
commenced.  TTie  statute  of  9  &  10  W.  3.  c.  15.  § 
1.  extends  to  parties  the  same  pi*ivilege  where  no 
action  has  been  brought.  It  is  enacted  by  this  stat- 
ute, "  That  it  shall  and  may  be  lawful,  for  all  mer- 
^^  chants  and  traders,  and  others  desirous  to  end  any 
"  controversy^  suit  or  quarrel,  or  controversies,  suits 
^  or  quarrels,  for  which  there  is  no  other  remedy 
^^  but  by  personal  action  or  suit  in  equity,  by  arbi- 
^'  tration  to  agree  that  the  submission  of  their  suit 
"  to  the  award  or  umpirage  of  any  person  or  per- 
^^  sons  should  be  made  a  rule  of  any  of  His  Majes- 
<<  ty's  courts  of  record  which  the  parties  shall  chuse, 
'^  and  to  insert  such  their  agreement  in  their  sub- 
'^  mission  as  the  condition  of  the  bond  or  promise, 
<^  whereby  they  oblige  themselves  respectively  to 
<^  sabmit  to  the  award  or  umpirage  of  any  person 
^'  or  persons ;  which  agreement  being  so  made  and 

(<0  36  H.e.  8.  !»£.  4.35.  o.  Comb.  100. 
(«)  Maehel's  eite.  Sir  Peter  King^s  Rep.  C.  B. 
C^)  I^CM  V.  Wilson,  %  Burr.  701.  Tidd  Prao.  818. 
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^<  inserted  in  their  sabmision  or  pnam^  or  condi- 
^^  tion  of  their  respective  bond%  shall  or  may^  npcm 
^^  producing  an  affidavit  thereof  made  by  the  wit- 
^  nesses  thereunto^  or  any  one  of  them^  in  the  court 
^^  of  which  the  same  is  agreed  to  be  made  a  rule^ 
<^  and  reading  and  filing  the  said  affidavit  in  courts 
^^  be  entered  of  record  in  such  courts  and  a  rule 
^^  AdiSl  thereupon  be  made  by  the  said  courts  that 
^<  the  parties  shall  submit  to  and  finally  be  conclu- 
^^  ded  by  the  arbitration  or  umpirage  which  shall 
<^  be  made  concerning  them  by  the  arbitrates  or 
^<  umpire^  pursuant  to  such  submission.'^  But  this 
statute  does  not  include  within  its  operation  cases 
where  an  action  is  depending ;( A)  they  stand  as  they 
did  before  at  common  law.  Lord  Mansfield  held 
the  act  to  be  only  declaratory  of  what  the  law  pre- 
viously Was^  in  cases  where  there  was  a  cause  de- 
pending  in  the  court. 

The  power  of  calling  upon  the  Court  to  enforce, 
summarily,  the  performance  of  an  award  so  made 
(which  it  will  do  by  attachment,)  strongly  recom- 
mends this  mode  of  reference. 

It  should  be  observed,  that  a  submission  cannot 
be  made  a  rule  of  court,  where  part  of  the  matters 
referred  has  been  made  the  subject  of  an  indictment. 
For  in  the  case  of  Watson  v.  MCullum,(f )  an  indict- 
ment for  an  assault  having  been  preferred,  and  dl 
matters  in  difference  between  the  parties  having 
been  subsequently  referred  to  arbitration,  the  par- 
ties agreeing  that  the  submission  should  be  made  a 

-  -   -  "  -       — ■ —  - 

(A)  Ibid,  et  vkl.  aoc.  diet  pr.  Lot<d  Clianoellor,  2  Ves.  jun.  453. 

(0  8  T.  K.  530. ;  but  tee  Blanchard  v.  Lillj,  9  E.  R.  497.  Freem*  410. 
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rule  of  courts  it  wis  held  that  meh  a  refereHee  gouU 
not  comprehend  the  subject  matter  of  the  indict- 
nent  so  as  to  be  made  a  rule  of  coart;  for  that  the 
words^  ^^^coatroversies^  suits  or  quarrels^"  in  the 
statute  of  William^  meant  mdy  dvil  disputes  be- 
tween the  parties. 

Id  order  to  make  tiie  sobmisgioB  a  rule  of  courts 
there  must  be  an  afidavit(A)  of  the  agreement  to 
refer :  and  in  case  of  unwillingness  on  the  part  of 
the  witness  to  make  such  affidavit^  the  court  will 
compel  him  to  do  so.  k  should  appear  upon  the 
instrument  by  which  the  submission  is  made^  that 
the  parties  consent  to  make  the  submission  a  rule 
of  eourt  But  such  consent  needs  not  be  expressly 
stated ;  for(/)  in  one  case  of  a  submission  by  bond 
where  the  consent  was  only  conditional^  the  words 
being — ^^  And  if  the  obligor  shall  consent  that  this 
subnussion  be  made  a  rule  of  courts  that  then^^' 
&c.  the  Court  held^  that  a  consent  to  ttus  effect 
was  to  be  implied  from  these  words^  saying  that 
they  could  be  inserted  for  no  other  purpose. 

In  another  ease  it  was  objected^(m)  that  the 
agreement  to  make  the  submission  a  rule  of  courts 
was  no  part  of  the  condition  of  the  arbitration-bond^ 
but  was  thereunder*  written  and  not  signed ;  it  ap- 
peared also  by  affidavit^  that  the  subscription  was- 
made  before  execution  of  the  bond :  the  Court  held 
it  to  be  part  of  the  submission^  as  an  indorsement^ 

by  way  of  defeazance,  is  part  of  a  deed ;  and  had 

■  -  ■      -  ' '  ■  - — 

(it)  Clark  V.  Elvick,  1  Strange  1.  10  Mod.  332.  S.  C.  Barnes  S8. 
(0  Cheesiy  v.  Bally*  Lord  Raymond,  6r4 
(m)  Barnes,  55. 
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no  hesitation  in  making  the  submission  a  rule  of 
court 

It  was  formerly  held^(m)  that  a  consent  in  the 
submission-bond^  to  make  the  award  a  rule  of  courts 
instead  of  the  submission^  would  not  warrant  the 
Court's  interposing  to  set  aside  the  award.  But 
upon  a  recent  occasion9(n)  where  it  was  attempted 
to  maintain  this  doctrine^  the  Ck>urt  of  King's  Bench 
referred  to  a  case  of  Powell  v.  PhiIlips;(o)  furnish- 
ed  them  by  the  Master^  in  which  the  circumstance 
of  the  submission-bond  stating,  that  the  awards  in- 
stead of  the  agreement  to  submit,  should  be  made 
a  rule  of  court,  was  held  to  form  no  ground  of  ob* 
jeetion  to  the  Court's  interposition ;  and  this,  Lord 
EUenborough  said,  was  the  later  and  more  sensible 
determination,  and  the  Court  would  abide  by  it. 

It  is  not  necessary  that  the  submission  should  be 
made  a  rule  of  court  before  the  arbitrators  com- 
mence their  investigation  of  the  dispute  :(j&)  this 
may  be  done  even  after  the  award  is  made. 

The  submission  needs  not  be  made  a  rule  of  the 
same  court  in  which  the  action  was  brought  (9)  A 
general  reference  to  arbitration,  by  parties  in  a  suit 
depending  in  the  Court  of  Chancery,  may  be  made 
a  rule  of  a  court  of  law.(r) 

It  seems,  that  under  the  statute  of  William,  a  sub- 
mission to  a  reference  may  be  made  an  order  of  a 


(m)  HarrisoD  v.  Gnindj,  Strange  1178.  Anon.  2  Barnard,  163. 

(n)  Fedley  to  Weitm«oot«  3  E.  R.  602.  (o)  E.  SO  Geo.  3. 

(/))  Pownall  V.  King,  6  Ves.  10. 

{q)  Chapman  v.  Lanadowni  1  An8trother»  S73. 

(r)  NichoUs  V.  ChaUe,  14  Vet.  365. 
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court  of  equity.  («)  The  Court  of  Chancery  will 
compel  by  attachment^  the  performance  of  an  award 
made  in  pursuance  of  such  a  8ubm]snon.(f) 

It  may  be  material  to  observe^  as  to  the  effect  of 
a  submission^  that  it  is  not  an  implied  stay  of  pro- 
ceedings in  a  suit  already  commenced.(u) 

Some  contradiction  appears  in  the  cases^  as  to 
the  operation  of  a  covenant  to  refer  disputes  to  ar- 
bitration. The  Court  of  Chancery  will  certainly 
not  decree  the  specific  performance  of  such  an  a- 
greement  ;(r)  and^  upon  one  occasion  where  a  par- 
ty had  so  covenanted^  the  Court  of  Common  Pleas 
seemed  to  be  of  opinion^  that  no  action  could  be 
maintained  for  refusing  to  nominate  an  arbitra- 
tor.(ti>) 

In  the  case  of  Wellington  v.  Mackint08h^(x)  to  a 
bill  filed  for  discovery  and  relief,  the  defendant 
pleaded  that  the  plaintiff  and  he  had  executed  cer- 
tain articles  of  copartnership,  in  which  they  had  (as 
is  very  usual)  inserted  a  covenant  to  submit  to  ar- 
bitration any  disputes  which  should  arise  in  the  co- 
partnership affairs,  and  averred,  that  no  reference 
had  taken  ]dace.  Lord  Hardwicke  is  reported  to 
have  disallowed  the  plea,  not  on  account  of  the  incom- 
petency of  parties  to  make  such  an  agreement,  but 
principally,  because  no  power  had  been  given  to 
the  arbitrators  to  examine  the  parties  and  witnes- 

(«)  Spettigtte  r.  CarpeBter,3  P.  Wins.  36i.  Com.  Dig.  Ofatiiceryi  ZiLT 
(0  Webiter  v.  Bishoti,2  Verii.  444. 
(«)  Tidd.  819.  Ld.  Raym.  789. 

(r)  Street  v.  Kigbjr,  6  Vca.  815.  Ace.  Tftttersall  *.  Gi-oote,  C  B-  5«  P.  13i. 
(«)TftttersaU  V.  Groote^2B.  K  P.  135  ;  but  sec  diet,  in  Mitchell  v.  Hun^u 
2  VetJoB.  1S9. 
(ic)SAtk068. 
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ses  upon  oath.  In  a  subsequent  instance^(jr)  the 
Master  of  the  Rolk  observed,  that  this  part  of  the 
ease  must  have  been  misreported,  sinee  the  partieB 
could  not  give  the  arbitrators  such  a  power :  a  plea^ 
similar  to  that  last  mentioned,  was  allowed  to  a  biM 
for  discovery  and  relief^lind  the  Court  seemed  to 
think,  that  parties  were  bound  by  an  agreement  to 
refer  all  cUfferences  to  arbitration.  However,  upon 
a  still  later  occasion,(2r)  where  the  bill  was  for  a  dis- 
covery alone,  a  plea  of  this  nature  was  over-ruled^ 
though  the  Lord  Chancellor,  in  noticing  the  case  of 
Half  hide  v.  Penning,  said  ; — ^^  In  that  there  was 
^^  an  express  agreement,  that  there  should  be  no 
^^  suit  at  law  or  in  equity.  Parti^  may  so  agree  ; 
^^  and  it  is  every  day's  practice,  that  if  they  do, 
^^  they  cannot  proceed  contrary  to  the  agreement. 
^^  In  that  case,  the  covenant  would  be  a  bar  ;  here 
^^  the  only  effect  of  it  would  be  to  give  damages  $ 
**  but  it  could  not  be  pleaded  in  bar  to  the  action.*^ 
It  must  be  remarked,  that,  with  regard  to  this 
plea  of  an  agreement  to  refer,  a  distinction  appears 
to  have  been  contemplated  between  cases  where  no 
step  towards  a  reference  has  been  taken,  and  where 
a  reference  is  actually  pending.  In  the  former  case, 
however,  it  seems  by  the  preponderance  of  author- 
ity to  be  established,  that  no  agreement  to  refer  all 
disputes  to  arbitration  can  oust  the  courts  of  law 
or  equity  of  their  jurisdiction.(a) 

(y)  Half  hide  v.  Fenning;,  2  Br.  Ch.Cft.  336. 
(r)  Mitchell  v.  HjiiTi8,2  Yes.  jun.  129.  4  Br.  Ch.  Ca.  4ll.  S.  C. 
(a)  Kill  V.  HolUflter,  1  Wils.  129.  Thompaon  and  anoUier  v.  Ciiamock,  8  T. 
R.  1J9.  Street  v.  Rigbj.e  Yes.  818.  KiehoUa  v.  ChaUo  14  Yes.  270. 


SUBHI8SIOK   AKD   REYOCATIOK.  23 

In  the  case  rf  Waters  v.  Taylor,(ft)  where  the 
subject  of  dispute  was  the  management  of  the  Ope^ 
ra   House,  and  the   adjustment  of  its  accounts^ 
(whiek  was  judged  peculiarly  a  subject  for  arbitra- 
turn,)  and  where  it  was  the  anxious  wish  of  some  of 
tke  parties  that  the  matter  should  be  referred^  the 
Court  recognized  the.  principle,  that  an  agreement 
to  refer  disputes  to  arbitrators  was,  generally  speak- 
ing, no  objection  to  a  suit  in  equity ;  yet  they  refu- 
sed, in  this  particular  instance,  to  interfere  in  the 
arrangement  of  the  matter,  till  a  reference  to  arbi- 
tration  had  been  tried. 

A  party, '  by  agreeing  to  refer  the  quantum  of  a 
flemand,  does  not  thereby  waive  any  objection  to  its 
illegality,  when  sued  for  the  sum  awarded.(c) 

A  suInnisBion  by  an  executor  or  an  administrator 
is  not,  of  itself,  an  admission  of  assets.  Upon  onie 
occasion,  wher^  disputes  had  arisen  between  the 
plaintiff  and  A,  in  his  life-time,  and  B,  the  admin- 
istrator of  A,  agreed  to  refer  them  to  arbitraticm ; 
(d)  and  it  was  awarded  that  B,  as  administrator, 
riiould  pay  to  the  plaintiff  a  certain  sum ;  an  action 
was  brought  upon  the  submission-bond,  to  which  B 
pleaded  that  he  had  fully  administered,  and  that,  at. 
the  time  of  entering  into  the  submission-bond,  or 
afterwards,  he  had  no  assets,  &c.  Upon  demurrer 
and  argument  thereon,  Ashurst,  J.  said,  that  there 
was  no  doubt  but  that  the  plea  was  bad ;  for  that  the 
entering  into  the  bond  amounted  to  an  admission  of 

{b)  15  Ves  10. 

<e)  Steers  v.  Luhley,  1  Eep,  N.  P.  C.  t€7. 

id)  Bany  v.  Riuh,  1  T.  R.  691. 
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assets,  and  that  A  should  not  be  permitted  after- 
wards to  dispute  it.  The  bond  given  by  B  to  abide 
by  the  award,  was  an  undertaking  to  pay  whatever 
sum  the  arbitrator  should  award,  without  any  re- 
gard to  assets.  Buller,  J.  concurred  in  holding  the 
plea  in ;  being  of  opinion,  that  B  had  bound  him- 
self personally.  But  in  a  subsequent  case,(e)  where 
the  plaintiff,  in  order  to  prove  assets  in  the  defend- 
ant's hands,  gave  in  evidence  a  submission  by  him, 
as  administrator  to  an  award  between  these  parties; 
and  the  award  itself  was  produced,  whereby  it  ap- 
peared, that  the  sum  of  201.  was  awarded  to  be  due 
from  the  intestate's  to  the  bankrupt's  estate,  (whose 
assignee  the  plaintiff  was,)  Lord  Kenyon  expre^ 
sed  his  opinion,  that,  in  point  of  justice  and  con-  ^ 
science,  the  plaintiff's  demand  ought  not  to  extend 
beyond  the  assets  of  the  intestate  :  that  the  last- 
mentioned  case  of  Barry  v.  Rush  was  very  proper- 
ly decided,  but  did  not  govern  the  present :  that 
there,  the  defendant  had  submitted,  in  broad  terms, 
to  pay  whatever  should  be  awarded,  and  the  arbi- 
trator awarded  him  to  pay  a  certain  sum ;  whereas, 
in  the  present  case,  the  arbitrator  had  only  ascer- 
tained the  amount  of  the  debt  due  from  the  in- 
testate, but  had  not  directed  the  defendant  to  pay 
it ;  it  was  therefore  impossible  to  say,  that  the  ar- 
bitrator had  decided  that  the  defendant  had  assets ; 
and  the  submission  to  a  reference  by  anadminiatraior 
vms  not  of  itself  an  admission  of  assets.  To  which 
the  rest  of  the  Court  assented.^  Still  more  recently, 

(e)  pt'ai  son  and  ethers  v,  Hearvi  5  T.  R.  6. 
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Lofd  KoiyoD  dmhr^ig)  that  a  sukDisrion  to  a 
reference  by  an  administratrix^  included  not  only 
the  cause  of  action^  but  the  other  question  likewise^ 
whether  or  mat  she  had  assets.  The  inference  from 
whieb  dearly  i%  that  the  mere  sobmiaBio%  as  ad« 
mmiBtraitrix^  does  not  virtually  admit  them. 

With  respect  to  trustees^  who  may,  as  we  have 
seeo,  refer  any  diSereiices  relative  to  the  trust  es» 
tate,  their  submimon  to  a  reference  by  no  mean 
makes  them  personally  Uable.(A) 

In  interpreting  die  submission,  regard  is  princi- 
pally to  be  had  to  the  intention  of  the  parties,  and 
a  fiiir,  liberal  construction  is  to  be  put  upon  it,  with- 
out too  great  verbal  accuracy,  (i)  'Die  Court  will 
transpose  or  reject  insensible  words. 

The  condition  of  an  arbitration-bond  C(mtained 
the  foUowing  proviso ;«— <^  if  the  arbitrators  shall  not 
<<  agree  upon  their  award,  then  they  shall  choose 
^<  and  elect  an  indifferent  man,  and  they  shall  stand 
^^  to  his  final  end,  determination,  and  judgment."(A) 
It  was  objected,  that  the  condition  was  void  and  in- 
sensible; since  ^'they^^  ^in  the  latter  case)  might  be 
taken  to  refer  to  the  arbitrators :  but  the  Court  held, 
that  ^^  /Aey"  designated  the  parties  j  and  they  said 
further,  that  any  words,  by  which  the  intention  of 
the  parties  can  appear,  are  suflEicient  to  make  a  con- 
dition of  an  obligation. 

In  another  case,  where  a  repugnancy  appeared 
upon  the  fiice  of  a  submission,  it  was  decided,  ih$X 

m  .     II  .  I.I  ,  II  ^  I    !■■  ■  » 

(S)  Worthifig:ton  and  others  v  Bariow,  7  T.  H.  453. 

(A)  Dmriea  v.  Ridge  and  oihen,  3  Esp.  N.  P.  C.  101. 

(t)  Batter  t.  Wigge,  1  Saand.  65.  Tavemor  v.  Skmgle,  Cro.  Car.  896« 

{k)  Buder  v.  Wigge,  1  Saimcl.  65. 3  Keb.  «)4.  S.  Q. 
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Court  thought  the  application  resflonable^  and  gran- 
ted  the  rule ;  obsenrtng^  at  th^  tome  time^  that  this 
was  not  the  same  sort  of  bill  in  equity  which  the 
rule  of  c6urt  contemplated  ;  by  which  was  meant^ 
a  Mil  filed  to  postpone  the  payment  of  a  debt^  or 
for  other  purposes  of  vexatious- delay. 

Upon  another  0cca8ion^(/)  where  parties  had 
agreed  to  enter  into  a  rule  of  courts  that  the  de* 
fendant  should  sell  certain  premises  to  the  plaintiff 
at  a  valuation^  an  order  of  nisipriui  was  drawn  up^ 
but  it  contained  no  agreement  that  the  defendant 
should  make  a  good  titie  to  the  premises^  or  exe- 
cute any  conveyance.  The  defendant  refused  to 
make  a  title^  and  the  Court  of  Common  Pleas  were 
moved  that  the  order  might  be  amended^  by  the  in-* 
sertion  of  the  words^  <^  that  the  defendant  should 
^^  make  a  good  titie^  and  execute  a  conveyance  of 
^^  the  premises." 

G1BB89  Ch«  J. — ^^  We  think  the  amendment  may 
^'  be  made ;  the  Court  are  in  possession  of  the  or- 
^<  der  by  its  having  been  made  a  rule  of  the  court, 
<^  We  cannot  add  any  thing  which  requires  the  con- 
<^  sent  of  the  parties^  but  we  can  add  that  which 
^^  the  parties^  in  the  legal  effect  of  their  contract, 
^^  assented  to ;  and  we  do  not  think  we  make  a  very 
^^  wide  stretch  of  authority  in  saying,  that  if  the 
<^  rule  be,  that  the  plaintiff  shall  become  purchaser 
^^  of  the  premises  upon  payment  of  the  price  named, 
<<  it  involves  the  term,  that  the  vendor  shall  con- 
^^  vey  to  him  that  for  which  he  is  to  pay  the  money.  ^ 

{t)  C?an8  «.  Senor*  5  Tiiunt  662. 
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Instead  of  api^jring  to  the  Coort  to  amend  the 
nde'of  TeCerenec9(«i)  a  party  may^  under  some  cir- 
cumttaneesy  move  to  have  it  set  laide.  An  eject- 
ment was  hfottght  to  recover  447  acres  of  certain 
bnd  called  the  Gubion^  otherwise  the  Gudgeon^ 
otherwiae  the  Hig^  Moor^  otherwise  the  High  CSora- 
mon.  At  the  trials  there  was  no  doubt  but  that 
the  lessor  was  entitled  to  some  land  called  the  Gu- 
hion^  and  that  the  defendants  had  occapied  as  ten- 
ants to  him ;  but  the  defendants  contended,  that 
the  lessor  of  the  plaintiff  was  entitled  only  to  a 
small  ftrm  called  the  Oubion,  containing  50  or  60 
acresy  and  distinct  from  the  High  Common,  which 
they  claimed  to  be  their  soil  and  freehold.  A  )^er* 
diet  was  taken,  by  consent,  for  the  plaintiff,  sub- 
ject to  a  refertnee,  ^^  to  ascertain  the  boundaries  of 
^^  the  Gabion,  otherwise  the  Gudgeon,  otherwise 
'^  die  High  Moor,  otherwise  the  Hi^  Common.'^ 
The  defendants  wished  to  go  into  evidence  before 
the  arbitrator^  to  confine  the  lessors  tide  to  the  Gu- 
bion  farm ;  but  he  refused  to  receive  it,  thinking 
himsdf  precludied,  by  the  terms  of  the  reference, 
from  going  into  any  matter  of  title,  according  to 
which,  he  defimed  the  boundaries  of  that  which  the 
rule  described,  namely,  the  whole  premises  in  dis* 
pate.  It  was  attempted  to  set  aside  the  award,  on 
the  ground  of  the  arbitrator  having  refused  to  re- 
ceive evidence  of  the  defendant^s  title  to  the  High 
Common. 

Mansfield,  Ch.  J. — ^<The    reference    clearly 

-^ —         -  -  -  ^     ^        M_J  I         I  --■■■■■-■■  1  - 

(tt)DneoDDom.  of  Lord  CaHisle  r.   Bailiflrrm)   Burgi^es  of  Morjulh,  .i 
TaQDt.  3r9. 
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>^^  supposes  th^  Gubion  and  the  High  Moor^  or  High 
^^  Common^  to  be  the  same  things  and  that  the  les- 
^<  sor  was  entitled  to  them.  We  cannot^  on  such  a 
^^  rule  of  reference,  set  aside  this  award.  The  de- 
^<  fendant^s  motion^  if  any,  ought  to  have  been  to 
^^  set  aside  the  order  of  reference,  upon  affidavits 
^^  shewing  that  it  was  drawn  up  by  mistake.  The 
^^  award  is  perfectly  right'^ 

The  submission  may  become  void,  or  be  revoke^^ 
previous  to  the  award  being  made. 

The  death  of  either  of  the  parties  before  the 
award  is  delivered,  vacates  the  submission  ;(f^)  and 
in  a  late  case  of  two  verdicts  taken  for  the  pluntiff^ 
{w)  subject  to  a  reference,  where  the  party  died 
early  on  the  morning  of  the  last  day  to  which  the 
submission  extended,  the  Court  of  Common  Pleas 
held  that  the  award  was  null ;  the  death  of  the  par- 
ty working  a  revocation  of  the  arbitrators  authori- 
ty, although  it  appeared  that  the  award  was,  at  that 
time,  made  and  ready  for  delivery,  and  actually 
was  delivered  in  the  course  of  the  day. 

But  upon  a  very  recent  occasion,(a?)  the  Court  of 
King's  Bench  took  a  distinction  between  a  refer- 
ence, where  the  submission  was  merely  the  act  of 
the  parties,  and  where  a  verdict  was  taken,  subject 
to  the  award  of  an  arbitrator,  such  reference  be- 
ing authorized  by  an  order  of  n%$i  priusj  subse- 
quently made  a  rule  of  court ;  and  they  held,  that 

(v)  Sed  vid.  Barnes,  810. 

(w)  Potts  r.  Wardyl  Mnrsball  Rep.  366;  and  see  Blundellu   Brettargfaj 
17  Ves.  241. 
(x)  Bower  v.  Taylor,  E.  T.  56  Geo.  3.  ex.  i^L  Mri.  Maule. 
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where  a  party  had  died  after  the  verdict^  but  be- 
fore any  award  was  made^  and  the  arbitrator  pro- 
ceeded to  make  his  awards  confirming  the  verdict^ 
with  full  notice  of  the  death  of  the  party^  yet  that 
the  award  had  relation  back  to  the  time  of  the  ver- 
dict and  was  valid,  (y) 

The  submission  may  be  revoked  by  the  express  act 
of  the  parties,  (z)  But  where  there  are  several  on  the 
same  side^  one  of  them  cannot  revoke^  leaving  the 
matter,  as  it  affects  the  others^  still  subject  to  the 
arbitrators'  decision. 

The  revocation  must  be  by  the  persons  really 
parties  to  the  submission  ;(a)  for,  where  A  was 
bound  for  B,  it  was  considered  not  regular  that  the 
revocation  should  be  by  A. 

If  the  submission  be  by  parol,  the  revocation  may 
be  by  parol  also  :{b)  the  words,  ^^I  do  discharge 
^<  you  from  proceeding  further,''  have  been  held 
sufficient. 

In  cases  where  the  submission  was  by  deed,(c) 
the  authority  thus  given  is  countermandable,  though 
declared  to  be  otherwise  by  the  express  words  of 
the  deed ;  but  the  instrument  of  revocation  must  be 
of  as  high  a  nature  as  that  of  the  submission. 

In  both  cases  of  revocation  by^parol  orbydeed,(e) 
notice  must  be  given  to  the  arbitrators. 

(jr)  It  ftfiould  be  obsei'ved,  that,  in  Arguing  the  lust  cited  case,  tlie  Solicitor 
General  strongly  pressed  this  ]ioiiit ;  olisenring  further,  thnt,if  the  award  were 
•et  aside,  the  partj  would  lose  the  benefit  giircD  hira  bj  stat.  17  Car.  2*  c  8. 

(z)  S8  H.  6.  6.  1  Brownl.6!2 ;  but  see  Hoi.  Arbit.  331.  Vin.  Abr.  Autliorily,  H. 

(a)  Barker  v.  Lees,  2  Kcb,  79^  (A)  Barker  %\  Lccs,  2  Kcb,  64: 

(c)  8  Ca  82L  Wilde  v.  Vinior^  Browol.  63. 

(e)  RqI.  Arbit.  .351.  Vin.  Abr.  Authority,  1. 3.  Vivion  v,  Wilde* 
t  Brownl.  290. 
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There  may  be  a  virtual^  as  well  as  an  express 
revocatioa.  Thus,  if  a/cme  sole  submit  to  arbitra- 
tion, and  marry  before  the  award  is  delivered,  such 
marriage  is,  in  effect,  a  revocation.  (^) 

In  a  case  where  A,(A)  an  unmarried  woman,  and 
B  submitted  to  a  reference,  A  married  before  the 
award  was  delivered ;  B  brought  an  action  on  the 
submission-bond,  for  non-performance  of  the  award. 
It  was  moved,  in  arrest  of  judgment,  that  the  mar- 
riage of  A,  after  entering  into  the  agreement  to  sub- 
mit to  arbitration,  and  before  any  award  delivered, 
was  a  revocation  of  the  arbitrator's  authority  ;  and 
consequently,  that  there  could  be  no  breach  of  the 
award,  which  he  had  no  authority  to  make.  But 
the  Court  held,  that  the  real  breach  of  covenant 
was  the  marriage  of  A,  by  which  she  incapacitated 
the  arbitrator  from  making  any  award  to  hind  her ; 
and  they  refused  to  arrest  the  judgment,  a  real 
breach  of  covenant  having  been  committed,  though 
the  party  appeared  to  have  mistaken  the  precise 
point  cm  which  he  ought  to  have  rested  his  case. 

K  an  unmarried  woman  and  another  person,(i) 
on  the  one  part,  submit  to  arbitration,  her  subse- 
quent marriage  is  a  revocation  as  to  that  other,  as 
well  as  to  herself. 

It  seems  that,  in  case  of  a  revocation  by  marriage, 
the  party  is  not  obliged  to  give  express  notice  to 
the  arbitrators. (A) 


(q-)  S:»ccu»n  and  wire  v.  Norton  anil  wife,  «  Kt'b.  865.  W.  Jones,  368. 
(A)  Chnmlcy  r.  Winstnnlry  and  wife,  5  R.  11.  266. 
(/•)  AV.  Jones,  388.  Anon.  Rnl.  Arbit.  331.  See  Vio.  Abr.  AttUioiity,  1.  4. 
(*-)  Rol.  Arbit.  331.  See  Vin.  Abr.  Authority,  1. 4, 
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Where  a  pairty  had  judgment  in  an  ejectment9(/) 
and  then  submitted  the  matter  to  arbitration,  but 
before  any  award  delivered  sued  out  execution  ; 
this  v^as  considered  to  be  a  yirtual  revocation. 

In  all  these  cases  of  virtual  or  express  revocation^ 
where  the  submission  is  by  bond^  the  bond  is  for- 
feited ;(m)  nor  can  any  subsequent  assent  to  the 
revocation  by  the  opposite  party,  nor  consent  by 
the  party  revoking,  that  the  arbitrator  shall  pro- 
ceed, save  the  forfeiture.  And  even  where  the 
husband  was  willing  to  become  a  party  to  a  new 
submission,(n)  similar  in  every  respect  to  that 
which  his  wife  had  entered  into  before  marriage,  it 
seems  that,  in  strictness,  the  other  party  might 
still  have  sued  upon  the  original  bond  of  submission ; 
but  the  Court  would  entertain  such  a  suit  very  un- 
willingly. 

Where  no  time  is  limited  by  the  submission,(o) 
within  which  the  arbitrator  is  to  make  his  award,  it 
will  be  intended  that  it  shall  be  made  within  a  rea- 
sonable time ;  and  if,  after  such  reasonable  time  has 
elapsed,  no  award  be  delivered,  either  party  may, 
upon  a  request  to  the  arbitrator  to  proceed  to  a  fi- 
nal decision,  and  a  neglect  of  compliance  on  his 
part,  revoke  the  authority  which  they  have  given 
him,  without  incurring  a  forfeiture  of  the  bond. 

There  have  been  instances  where,(^)'  upon  a 


(/)  Green  «.  Taylor,  T.  Jonct*  134. 

(m)  Rol.  Abr.  3il.    See  Vm.  Abr.  Anthont\.  H.  Noble  v,  Han-ii,  3  Keh. 
'T4S.    Milne  and  dbera  v.  Gintrix,  7  E.  H.  60r.  Kiitg  v.  Joseph,  5  Taunt*  45^. 
(fi)  Saeeum  and  vile  «.  NorUm  and  wifntf  Reb.  865.  3K^b.  9*8.  C.  -^^emble, 
(•)  Newgate  v.  Degelder,  2  Keb.  10, 90.    Curtis  v.  Potts,  3  M.  ^  S.  145. 
ip)  Cromp.  Vrwb.  96t ;  but  see  Tremcnbore  v.  Trpsilian,  Sid.  45'^ 

7 
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submission  by  rule  of  oourt^  an  Itttachment  has  is- 
sued against  a  party  who  has  oonmitted  an  act  ren- 
dering it  impossible  for  the  arbitrator  to  proceed^ 
or  has  otherwise  revoked  the  submission.  TbttS9(^) 
where  a  matter  was  referred  to  the  three  foremen 
of  a  jury^  and  before  the  award  was  delivered^  one 
of  the  parties  served  the  arbitrators  with  a  ^t^pm- 
na  out  of  Chancery^  which  stopped  their  proceed- 
ing in  the  reference  ;  the  Court  held  this  to  be  a 
breach  of  the  rule^  and  granted  a  rule  nisi  for  an 

attachment 

Again  where,  (r)   upon  a  reference  by  rule  of 

court,  the  arbitrators  having  made  some  progress  in 
the  matter,  a  party  c^me  and  snatched  away  the  pa- 
pers, and  so  hindered  further  proceeding ;  Holt  Ch. 
J.  said,  there  ought  to  be  an  attachment  if  the  par- 
ty did  not  enlarge  the  rule  and  pay  costs. 

In  the  case  of  Hide  v.  Petit,(^)  the  parties  hav- 
ing signed  an  order,  by  consent,  to  refer  their  dis- 
putes to  arbitration,  one  of  them,  after  attending 
before  the  arbitrators,  thought  proper  to  counter- 
mand the  authority  which  he  had  given  them.  The 
Lord  Keeper,  at  first,  inclined  to  think  that  he 
could  not  revoke  the  submission ;  but  upon  a  pre- 
cedent in  point  being  produced,(/)  the  Court  gave 
an  opinion,  that  there  could  be  no  submission  to  an 
award,  at  law  or  in  equity,  which  was  not  revoca- 
ble ;  but  it  was  declared  to  be  an  abuse  of  the  Court 
to  revoke  under  such  circumstances,  and  one  for 


(^  Salk.  73«  DavlU  v,  Almanza. 

(p)  Davila  v,  Dalmansery  7  Mod.  8.  («)  Ch.  Ca.  185. 

(0  Norton- V.  RowlaBtl. 


SUBMISftlOK  AKO  RKTOCATION.  35 

whkk  the  party  mi^t  be  joBlly  puaidied*    Anile 
niii  Cnt  an  atiaclmientwas  granted  withoftt  heaita* 

The  modem  pinctice^  however^  indiiies  to  leave 
the  parQT  to  his  action,  i&  preference  to  proceed- 
iBg  agunat  the  other^  who  has  revoked^  for  the 


In  a  case  before  the  Court  of  King's  Bench9(ti) 
wher«  the  submission  was  by  rule  of  cwrt,  before 
the  award  was  delivered^  one  of  the  parties  execu* 
ted  a  deed  to  the  arbitrators^  revoking  the  submis- 
sion ;  but  they^  nevertheless,  proceeded  to  make 
their  sward.    Upon  this  occasion, 

Lord  Ellenborough  said : — ^<  It  has  been  pn^- 
^<  erly  admitted,  that  the  defendant  could  not  de- 
^  Sitroy  his  agreement  to  submit  to  the  arbitration, 
^^  and,  therefore,  a  remedy  lies  upon  the  bond  to 
^^  secure  such  agreement ;  but  it  is  equally  clear, 
^  that,  before  the  statute  of  William,  a  submission 
^  to  arbitradon  might  be  revoked  before  it  was  ex- 
^*  ecuted  $  and  there  is  nothing  in  that  statute  to 
^  reiser  it  irrevokable  while  it  continues  exeeuto- 
<<  ry ;  the  statute  says,  that  ^  it  shall  and  may  be 
^^  lawful  for  the  parties  to  agree  that  their  submis- 
^<  sion  shall  be  made  a  rule  of  court ;  which  agree- 
^  ment,  (diat  is,  so  long  as  it  subsists  as  an  agree- 
^'  ment  unrescinded,)  shall  or  may  be  entered  of 
"  record,^  &c.  After  it  is  made  a  rule  of  court,  the 
^  party  cannot,  indeed,  rescind  it,  without  incur- 
<^  ring  a  breach  of  that  rule ;  but,  till  then,  it  has 

(«)  Milne  aod  others  v.  Gmtriz,  ^  £.  R  607. 
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<^  its  binding  force  of  an  agreement  only^  to  submit 
^^  to  the  award  of  the  arbitrator^  whose  authority  is 
^^  in  its  nature  revocable,  and  for  the  breach  of 
*'  which  agreement  the  party  here  has  a  remedy 
^<  of  another  sort.  Then,  if,  before  any  award 
^^  made,  one  of  the  parties  have  revoked  the ,  au- 
^^  thority  of  the  arbitrators,  they  cannot  make  any 
^^  award  to  bind  him.^^ 

In  this  doctrine  the  other  Judges  concurred ; 
Lawrence,  J.  adding, — ^^The  rule  for  an  attach- 
^^  ment,  in  this  case,  was  for  not  obeying  an  award  ; 
^^  but  if  there  were  no  authority  to  make  the  award 
<^  at  the  time,  the  award  itself  is  a  nullity,  and  can- 
*^  not  be  enforced.^^ 

The  Court  of  Common  Pleas  have  very  recently 
held,  that  the  arbitrator  is  not,  by  the  revocation,(t7) 
barred  from  proceeding ;  but  that  he  may  make 
his  award ;  and  that,  although  the  Courts  will  not 
enforce  an  award  so  made  by  attachment,  yet  that, 
where  the  submission  is  by  deed,  an  action  of  cov* 
enant  will  lie,  in  case  either  party  refuse  obedience 
to  the  arbitrator's  directions. 

After  either  party  has  once  formally  revoked,(ic;) 
the  submission  cannot  be  made  a  rule  of  court. 

(r)  5  Taunt  452,  Kuig  v.  Joseph.  (w)  Ibid* 
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CHAPTER  IV. 


•Arbitrators  and  Umpire. 

It  is  in  tlie  discfetion  of  parties^  between  whom 
any  diflferenee  subeists^  to  delegate  the  adjustment 
of  that  difference  to  any  persons  whom  they  may 
think  proper  to  elect ;  and  it  is  for  the  parties  alone 
to  jndge  of  the  fitness  and  competency  of  those 
whom  they  invest  with  sudi  authority.(a)  Of 
course^  a  party  having  important  interests  at  stake^ 
will  rarely  be  so  imprudent  as  to  trust  himself  to 
the  discretion  of  another^  in  whom  either  want  of 
capacity^  or  defect  of  character^  is  notorious  ;  but  if 
such  a  senseless  submisrion  were  entered  into^  it 
would  in  itself  be  valid. 

The  circumstance  of  a  man  being  himself  interes- 
ted, being  a  paHy,  or  closely  connected  with  the 
opposite  party,(6)  will,  in  general,  prevent  him 
from  being  chosen  to  act  as  an  arbitrator ;  but  if  a 
person  so  situated  should,  either  from  inattention  or 
from  the  high  opinion  entertained  of  his  integrity 

(a)  RqI.  Arbit.  A.  2.  Com.  Dig.  Arbit.  D- 

(3)  Rol.  Arbit.  A.  2.  Matthew  v.  Allertoo*  4  Mod.  ii26>S.  C.  Comb.  818. 
Bimter  v.  BeonlaoDy  Hard*  43 
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and  judgment^  be  appointed  an  arbitrator^  the  par* 
ty  will  not  be  allowed  afterwards  to  impeach  the 
award  on  the  ground  of  the  improper  appointment. 
It  should  be  clear^  however,  that  the  party  making 
such  appointment  was  under  no  mistake;  for^  if  the 
interest  of  the  arbitrator  in  the  subject  of  reference^ 
or  his  relationship  to  the  opposite  party,  being  un* 
known  at  the  time  of  nomination,  arose  or  weredis* 
covered  subsequently^  there  can  be  little  doubt  but 
that  the  Courts  would  entertain  an  application  for 
're'Ref.(e) 

Where  matters  in  difference  are  submitted  to 
more  than  <me  arbitrator,  it  is  not  unusual  to  pro- 
vide, that  some  other  person  shall  ultimately  decide 
«pon  them,  in  case  the  asrbitrators  should  be  unable 
<o  agree.  Such  person  is  called  an  umpire ;  and  he 
is  sometimes  named  in  the  $rst  instance  in  the  sub* 
minion,  sometimes  a  power  is  give^  to  the  arbitra- 
tors of  appointing  him. 

Where  an  umpire  has  been  once  properly  appoint- 
ed by  the  arbitrators,  the  appointment  will  not  be 
afterwards  affected  by  the  dissent  of  the  parties. 
Thus,  where  arbitrators  had  elected  an  umpire,(£f) 
and  upon  a  auggesti(m  by  one  of  the  parties,  before 
any  award  made^  that  he  was  an  unfit  person  for  the 
office,  each  arbitrator  had  named  a  different  person 
to-  supply  his  place^  but  could  not  agree  as  to  afresh 
appointment ;  the  original  nominaticm  was  support- 
ed and  the  award  of  such  umpire  made  in  pursuance 
of  it  was  held  to  be  valid. 

(c)  See  Eurle  v,  Stocker,S  Vera.  951. 
(cT)  Oliver  v.  CoUiogi,  tl  B.  R.  36r. 
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Time  are  Hiaay  contrary  dcciaiaiia  mtliefaook8» 
as  to  how  far  arbitrators  and  an  uiapire  can  liATe  a 
concurrent  jurisdiction  :(e)  whether^  when  the  sane 
day  lunitB  the  time  given  to  each^  the  latter  cam 
make  ui  ampirage ;  whether^  in  order  to  authorise 
the  umpire  in  proceeding  to  determine  the  matters 
in  dispute^  the  express  refusal  of  the  arbitrators  to 
proceed  must  be  signified  to  him ;  and  again^  wher 
ther  the  mere  nomination  of  an  umpire  by  the  ar- 
bitrators^ puts  an  end  to  their  authority^  so  as  to 
prevent  their  afterwards  making  an  award.     But 
these  doubts  are  now  all  laid  at  rest ;  and  the  Court  of 
King's  Bench  haa  said(A)  that  there  can  be  no  diffi- 
culty^  even  if  the  arbitrators  and  umpire  do  make 
several  awards^  in  adjudging  which  of  them  shaU 
stand ;  for  the  award  of  the  former  must  prevail  if 
they  make  any ;  if  not^  that  of  the  umpire ;  so  that 
there  can  be  no  confusion  or  concurrence  of  author- 
ity as  to  time. 

Upon  a  very  recent  occasion^  where  the  submis- 
sion waa  to  two  persons  named  as  arbitrators^  and « 
third  as  umjNure^  so  as  the  award  were  made  by  the 
arbitrators  on  or  before  a  particular  day^  but  if  they 
made  no  awards  then  so  as  the  umpirage  were  made 


»     ■!    ■■■I^ 


(<•)  Rol.  Arliit.  P.  6.  Sir  Tlio^  Raym.  302.  Sid.  4:>8«  494.    DooaTan  v.  Mmq- 

liall,  1  Mod.  ?74.  1  Lev.  SOZ.  S.  C.  TniTen  v.  Twbleton,  1  Lev.  174.  i  Kcb. 

SIS,  AnwbS  Vera.  100.    Copping  v.  HuiMrd,  S  Saun^.  Mt,  S.  O.  1  Lev. 

S85  S  Keb.  619.    Mitchell  v.  HiirriB,  Ld.  Kayin.  671.      CoveU  v,  WiiUer, 

tlSmaed,  1S4.    Elliot  v,  Ghevallt Lutw.  541.    Jennings t\  Vandeput, Cro. 

Cbr.ttS.    QMe«.Dm,8irTli*;JdMa»187,S*C.a8ho«.  164.    Ffefv.Vt- 

rier»  Godb.  241,  Anon.  Freeman,  378.    RejnolUa  «.  Graj»  Saik.  70, 1 3  Mod. 

120,  Ld.  Riijni.  S22f  S.  C. ;  and  see  remarks  on  this  case  in  Doylev  v.  Pitston , 

9iiyer,lfl. 

(h)  Case  V.  Dare,  Sir  Tho.  Jones,  167.  SSliow.  164,  S.  C 
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by  the  umpire  on  or  before  a  more  distant  day ;  the 
Court  held^  that  the  umpirage  made  by  the  umpire 
two  days  before  the  time  expired,  within  which  the 
arbitrators  were  to  have  made  their  award,  was  va- 
lid ;  they  having  expressed  their  refusal  to  make 
any  award  at  all :  Lord  EUenborough,  Ch.  J.  ob- 
serving, that  the  umpirage  was  only  defeasible  in 
the  event  of  the  arbitrators  making  their  award 
within  due  time.(t) 

It  is  now  clearly  established,  that  the  arbitrators 
do  not  divest  themselves  of  the  power  to  proceed 
in  the  reference  by  nominating  an  umpire.  Such 
appointment  may  be  made  either  before  or  after 
their  own  investigation  of  the  matter  has  commenc- 
ed, or  in  any  stage  of  their  proceedings.  In  one 
case,(A)  indeed,  the  Court  of  King's  Bench  exprssed 
their  opinion  that  it  was  the  fairest  way  to  do  so  in 
the  first  instance.  Upon  a  still  later  occasion,  (/) 
Lord  EUenborough  said,  that  it  was  very  conven- 
ient for  arbitrators  to  begin  by  appointing  an  um- 
pire, because  they  were  more  likely  to  agree  upon 
a  proper  choice  of  one  before  they  began  to  quar- 
rel themselves :  but  that  if  the  parties  had  not  ex- 
pressly restrained  them  from  making  the  choice, 
after  the  time  for  making  their  own  award  expired, 
there  was  nothing  to  restrain  them,  in  reason  and 
justice,  from  choosing  the  umpire  at  any  time  while 
he  had  power  to  act.  Such  a  choice  was  collateral 
to  the  power  which  they  themselves  had  of  award- 


(i)  Smailcs  v.  Wi-lglit,3  M.  &  S.  5.>9. 

{h)  l«oc  V  Doe,  2  T.  R.  644.  DoyU  y  v.  Pitstow,  Saver,  2^1. 

(0  Hanl'mg  r.  Wiitt8, 15  E.  R,  556. 
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ing  between  the  parties.  They  might  choose  the 
umpire  either  before  or  after  the  time  for  making 
their  own  award  expired^  provided  it  were  within 
the  time  given  to  the  umpire. 

When  a  further  day  is  appointed;  within^whioh  the 
umpire  is  ultimately  to  decide^  and  the  arbitrators 
have  neglected  to  nominate  him  before  the  expira- 
tion of  the  last  day  on  which  they  had  power  to 
make  an  awards  they  may  proceed  to  the  nomination 
after  that  day  has  elapsed. (m)  A  submission  was^ 
so  that  the  arbitrators(n)  should  make  their  award 
before  or  on  tlie  21st  of  June ;  but  if  no  award 
should  be  made  before  or  on  that  day^  then  that 
the  parties  should  observe  the  award  of  an  um-* 
pire^  to  be  chosen  by  the  arbitrators^  so  that 
such  umpirage  should  be  made  before  the  28th 
of  June.  The  arbitrators  neither  made  any  award, 
nor  chose  any  umpire,  before  or  on  the  21st;  but 
they  did  choose  one  before  the  28th ;  and  he  made 
his  umpirage  within  time.  It  was  objected  to  the 
award,  that  the  arbitrators  vrevefuneti  officio  on  the 
21st,  and  could  not  appoint  an  umpire  after  that  day« 
But  the  CSourt  of  Common  pleas  held  otherwise,, 
saying :  <^  Before  or  upon  the  21st  of  June,  until 
^^  the  last  moment  of  that  day,  the  arbitrators  had 
'^  poww  to  agree  in  award ;  if  they  did  not  in  the 
'^  course  of  that  day  agree  in  award,  then  they  had 
"  power  to  appoint  an  umpire ;  but  until  they  fail- 
^<  ed  to  make  their  award  on  the  21st  of  June,  the 
^*  power  of  appointing  an  umpire  did  not  begin." 

(m)  Bmrlrt  v.  II  irrw,  3  Kcb.  387.    Adams  v,  Ad«m8»2  M  xf.  169.    Anoiu 
Freeman  ^  37B.  (»)  Beck  v.  Sargent,  4  Taunt  Vk'2f 
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We  may  presume,  that  the  latter  part  of  this 
judgment  was  founded  upon  the  particuhr  wording 
of  the  rule  of  reference ;  since^  generally^  as  we 
have  seen,  the  arbitrators,  may  appoint  the.  umpire 
at  any  time  before  or  during,  their  own  investigation 
of  the  matter. 

It  seems  that  there  should  be  a  formal  written 
appointment  of  the  umpire ;  the  most  usual  way  is 
by  an  indorsement  made  by  t^e  arbitrators  upon  the 
instrument  of  submission. 

In  one  case(o)  where  the  only  proofs  of  an  um- 
pire having  been;  appointed,  were  the  award  itself, 
reciting  the  nomination  of  a  certain  person  therein- 
named,  to  act  as  umpire,  and  parol  evidence  of  such 
person  having  acted  with  the  arbitrators  in  the  ex- 
amination of  the  matter ;  these  proofe  were  not  con- 
sidered sufficient,  and  the  plaintiffs  in  an  action  ou 
the  award,  were  nonsuited. 

It  is  not  necessary  that  the  appointment  in  writ- 
ing of  the  umpire  should  be  stamped.  (]&) 

When  the  arbitrators  have,  before  their  disa- 
greement, made  some  progress  in  their  enquiry, 
have  examined  witnesses,  &c.,  the  umpire  needs 
not  re-examine  those  witnesses,  unless  expressly  de- 
sired to  do  so  before  making  his  award;  he  may 
take  the  report  of  their  evidence  from  the  arbitra- 
tors, and  decide, accordingly.(y) 

Where  arbitrators,  having  chosen  an  umpire,  af- 
terwards  join  with  him  in  making  the  award,  this 

(o)  Slili  and  anotlitr  v.  H;ilfonl,  4  Camp.  V.  P.  C.  17. 

iP)  lloatledge  t>  Thornton,  4  Taunt    704. 

ig)  Hall  V.  Lawrence,  4  T.  R  589.    See  2  Barnanl,  317. 
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does  not  vitiate  it ;  since^  in  law^  it  is  the  award  of 
the  umpire  only^  who  may  take  what  advice^  opin- 
ion, or  assessors  he  will.(r)  What  has  been  said, 
therefore^in  some  cases(«}  as  to  the  arbitrator  having 
no  power  to  decide  one  part  of  the  case,  and  the  um- 
pire the  remaining  points,  seems  to  be  of  little  im- 
portance, the  umpire  being  always  at  liberty  to  avail 
himself  of  the  assistance  of  the  arbitrators  j  and  to 
adopt  any  decision  of  their's  as  his  own. 

There  have  been  instances  of  submissions  so 
worded^  as  to  have  raised  doubts  whether  it  was  not 
the  intention  of  the  parties  that  the  award  should 
be  made,  in  the  first  instance,  jointly  by  the  arbi- 
trators and  the  umpire.  As,  where  the  condition 
of  a  bond  was,(^)  ^<  to  stand  to  the  agreement  of  A. 
^<  and  B.  being  arbitrators  chosen  for  diat  purpose, 
^  to  end  a  controversy  between  the  said  obligor  and 
^<  obligee,  and  J.  S.  being  umpire  for  both  parties,'' 
the  Court  held  this  to  be  a  nomination  of  J.  S.  to 
act  as  umpire  in  Case  the  arbitrators  should  be  un- 
aUe  to  agree,  and  that  an  award  made  by  them, 
without  his  joining  in  it,  was  good.  Indeed,  other- 
wise, he  would  have  been  a  third  arbitrator,  rather 
than  an  umpire. 

It  has  been  ddubted,  whether  arbitrators,  having 
named  an  umpire,  who  refuses  to  act,  can  appoint 
another. 

The  Court  of  Common  Pleas,(w)  against  the  opi- 


(r)  Snalsbjr  v.  Hodgson  Burr  1474.     1  BI«Ue|).463.  S.  C.   Beck  v.   Sar 
geut*  4  Tmint.  v3>. 

(jt)  Slol.  Arbit  P.  7.    2  B.imiird,3I7. 

(0  I'o).  Arbit.  P.  4.    Sec  Hai-dres,  43.    1  Bulstr.  184. 

(«r)  Trippet  v.  Ej  re,  3  Lev.  263.  5  Mod.  457. 2  VentJ%  113.  S.  C. 
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nion  of  the  Chief  Justice,  decided  that  he  rni^t* 
but  in  a  subsequent  case,(n;)  it  was  said  by 

HoLT(j  Ch.  J. — ^^  That  if  arbitrators  choose  an 
^<  umpire,  their  authority  is  executed,  and  they 
"  cannot  revoke,  or  choose  again,  though  the  per- 
^  son  named  refuse  to  act ;  but  diat  the  case  would 
^<  be  diiferent,  if  they  had  chosen  the  umpire,  upon 
^^  express  condition  that  he  should  accept  the  urn- 
^^  pirage  ;  for  then  he  would  be  no  umpire,  unless 
<^  he  did  accept  it.^^     But 

RoKEBY,  J.  doubted  whether  an  express  condi- 
tion could  make  any  difference  ;  because  the  words^ 
^^  if  the  party  elected  will  accept  it,"  seemed  to  be 
implied. 

It  certainly  appears  most  agreeable  to  good  sense^ 
that  the  power  of  the  arbitrators  should  not  be  de- 
termined by  such  a  nugatory  appointment;  and 
that  the  first  nomination  being  void,  by  the  um* 
pipe's  refusal  to  act,  the  case  should  stand  as  if  no 
umpire  had  been  nominated,  and  that  the  arbitra* 
tors  should,  under  such  circumstances,  be  author^ 
ized  to  appoint  another  person  to  act,  toties  quo- 
ties.{x) 

It  may  seem  scarcely  necessary  to  observe,  that 
where  the  submission  is  conditional,  the  ita  quodl^ 
by  construction,  relates  as  well  to  the  umpire,  as  to 
the  arbitrators,  and  that  he  is  equally  bound  with 
them  to  include  every  party  submitting,  and  mat- 
ter submitted  in  his  award,  (y) 
III'  I 

(xp)  Reynolds  v.  Gray«  1  Salk.  70.    Ld.  Raym.  *2^.     12  Mod    120.,  S.  C. ; 
but  cte  obseiTfttions  upon  this  CRBe  in  tliat  of Do}-K-y  v.  Pitstow,  Sayer,  22f . 
{pr)  See  2  Saand.  153.  a.  in  notis  citei  Com.  Dig.  Arbit.F. 
(i/)  Bean  v.  Kewboiy,  1  Lev.  139. 
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<^  Wlien  a  cause  is  referred  at  the  trial,(z)  it  is 
^  usud  to  get  the  witnesses  sworn  before  they 
"leave  the  court;  otherwise,  if  required,  they  must 
"  be  sworn  before  a  judge ;  and  the  order  of  JS/tsi 
^'  Prius  being  obtained  from  the  clerk  of  JVm  Pri- 
^^us  in  London  or  Middlesex,  or  from  the  juii^e's 
^^  aaaociate  at  the  assizes^  the  arbitrator  will  make 
^^an  appointment  in  writing  of  a  time  and  j^ace  for 
"  the  parties  and  their  witnesses  to  attend  him^ 
^<  which  appointment  should  be  subscribed  to  a  co- 
^^  py  of  the  order  of  JVisi  Priu9^  and  served  there- 
^^  with  on  the  defendant's  attorney.  And  previous 
"  to  the  meeting,  the  arbitrators  should  be  fumish- 
^'  cd  with  a  statement  of  the  case,  and  the  names  of 
"  the  witnesses,  &c,  A  similar  mode  of  proceed- 
"  ing  is  to  be  observed,  where  the  reference  is  by 
"  agreement  without  suit." 

It  was  said,  upon  one  occasion,(a)  that  express 
notice  need  not  be  given  by  the  arbitrator,  when 
they  intend  to  meet,  the  parties  being  bound  to  take 
notice ;  but  this  seems  most  unreasonable,  and  there 
is  no  doubt  but  that  an  award,  made  without  due 
notice  given  to  the  parties,  would,  at  the  present 
day,  be  set  aside.(6)  The  parties,  however,  must 
attend  in  person,  or  by  attorney,  the  arbitrator's 
appointment,  regularly  notified  to  them  ;  and  in  de- 
fault of  such  attendance,  the  arbitrator  may  proceed 
eX'part€.{c)  .  In  the  case  of  a  reference  by  order  of 

(t)   lidd.  PincSil. 
(a)llttriisoDv.  Peat,  3  A  tk.  529. 
(A)  Sep  Pascfant  v.  Terry,  Kclynge,  132. 

(c)  .Waller  r.  King,9  Mod.  63.,  %\  part  Ca.  in  Law  &  F.quitr,  63.    Fether- 
«OBe  th  Cooper,  9  Ves.  67.  Wood  v,  Leake*  \%  Ves.  412. 
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taining  a  provuso,  that .  the  arbitrator  should  make 
his  awai*d  on  or  before  the  13tfa  of  September ;  but 
if  he  should  not  then  be  prepared^  the  time  was  to 
be  enlarged  as  often  as  he  might  require,  and  a 
•judge  of  the  court  think  reasonable  and  just.     On 
the  12th  of  September,  the  arbitrator  enlarged  the 
time ;  and  on  the  26th  of  the  same  month,  a  judge's 
order  was  obtained  authorizing  such  enlargem^it ; 
and  on  the  30th  the  arbitrator  made  his  award.     It 
was  objected  that  the  act  to  be  done  by  the  arbitra- 
tor and  the  judge's  order  should  have  preceded  any 
enlargement  of  the  time ;  but  Lord  Ellenborough^ 
declared  he  had  no  doubt  that  the  judge's  order 
was  early  enough,  and  that  it  was  by  no  means  ne- 
cessary that  it  should  be  obtained  within  the  time 
limited  to  the  arbitrator  for  making  his  award. 
His  Lordship  further  said :  ^^  The  words  of  the 
^^  proviso  are,  ^  that  he  shall  make  his  award  on  or 
'^before  the  13th  of  September;'  the  arbitrator, 
'^^  therefore,  had  the  whole  of  the  13th  given  to 
^^  him  for  that  purpose,  with  power  to  enlarge  the 
^^  time,  if  he  required ;  but  if  any  part  of  that  day 
^<  is  to  be  subtracted  for  applying  for  a  judge's  or- 
^*  der  for  enlarging  the  time  for  making  his  award, 
^^  then  he  would  not  have  all  the  time  allowed  him 
*^  for  that  purpose  by  the  terms  of  the  reference. 
^'  Perhaps,  then,  it  might  be  a   mere  question, 
'<  w^hether  the  arbitrator  ought  not  to  have  enlar- 
^^  ged  the  time  immediately  after  the  expiration  of 
'^  the  original  period  allowed  him ;  but  it  is  enough 
'^  that  he  might  have  done  so  at  the  very  last  mo^ 
(^  ment  of  that  period ;  and  it  follows  from  thence^ 


ARBITRATORS    AND   UlCPIRE.  49 

^  that  the  judge's  order  may  be  sabs^uent  to  it  j 
'^and  if  eaee  the  precise  point  of  time  may  be 
^  paned,  then  it  becomes  a  questi^m  for  the  ju^^'s 
<^  diflcredon.  The  power  of  enlarging  is  placed  in 
<<  the  arbitrator ;  but  that  power  is  to  receive  a 
<^  subeeqoent  ratification  from  the  judge  to  give  it 
^^  efect^  which  has  been  done  in  this  case ;  and  the 
^^  judge,  accm'ding  to  the  language  of  the  order, 
^  has  thought  it  reasonable  and  just  that  the  time 
^<  should  be  so  enhrged.  This  seems  to  answer  the 
^^  intent  of  such  a  provision,  which,  it  does  not  oc- 
^^  cur  to  me,  had  any  other  material  purpose  than 
^^  that  of  authenticating  the  act  of  enlargement  re- 
"  quired  by  the  arbitrator." 

The  rest  of  the  Court  agreed  with  the  Chief  Jus- 
tice. Le  Blanc,  J.  adding,  ^^that  this  term  ought 
^<  never  to  be  inserted  in  orders  of  reference,  but 
<<  that  it  should  be  lefE  to  the  discretion  of  the  arbi- 
^<  trator  alone,  to  enlarge  the  time  as  he  might  re- 
'^  quire." 

In  case8(/)  where  the  arbitrator  has  no  original 
power  to^  enlarge  the  time,  if  the  submission  be 
merely  the  act  of  the  parties,  the  time  may  be  en- 
larged by  mutual  consent ;  which  is  done  by  indorse- 
ment, in  general  terms,  on  the  submission  bonds. 
But  where  the  reference  has  taken  place  under  the 
immediate  sanction  of  the  Court,  a  rule  must  be  ob- 
tained to  authorize  such  enlargement  When  it  is 
supposed  that  the  application  for  the  rule  will  not 
be  resisted   by  the  other  party,  it  is  sufficient  to 


(0  Tidd.  Pract  8<il. 
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give  him  notice  of  the  intended  motion,  and  then 
to  move  the  Court  upon  an  affidavit  of  such  notice ; 
though  it  is  usual  that  there  should  be  a  consent  sign- 
ed by  the  counsel  for  the  opposite  party.  When  it 
is  apprehended  that  the  application  will  be  oppo- 
sed, the  party  wishing  to  enlarge  the  time,  should 
come  prepared  with  an  affidavit,  stating  the  circum- 
stances of  the  case,  and  move  for  a  rule  upon  the 
other  party  calling  upon  him  to  shew  cause  why 
such  enlargement  should  npt  take  place. 

The  rule  being  granted,  it  should  be  drawn  up 
by  the  clerk  of  the  rules,  on  a  brief  or  motion  paper 
signed  by  the  counsel  on  each  side.  The  arbitrator 
should  then  be  served  with  a  copy  of  it,  and  upon 
an  appointment  by  him  of  a  future  day,  a  copy  of 
such  rule  must  be  served  upon  the  opposite  party 
with  such  appointment  annexed. 

It  seems  that  in  order  to  induce  the(w)  Court  to 
grant  an  attachment  for  non-performance  of  an  a- 
ward  made  after  the  original  time  has  been  enlarged, 
the  fact  of  enlargement  must  be  verified  by  affi- 
davit. 

When  the  time  is  enlarged  ^^  until'^  a  particular 
day,  the  word  ^^  untiP'  is  inclusive,  and  the  award 
may  be  made  on  that  day.(n) 

In  one  case,(o)  parties  had  bound  themselves  to 
submit  to  an  award,  so  that  it  were  made  on  or  be- 
fore the  23d  day  of  October ;  which  time  was  after- 
wards enlarged  by  a  subsequent  rule  to  the  16th  of 


(m)  George  v.  Lonslcy,  8  E.  R.  12*    Wohlenberg  v.  Lageman,  1  ManbaVs 
Rep*  579.  aoc  Dnvis  v.  VaM,  15  E.  R.  97,  and  note, 
(n)  Knox  v.  Simmondt,  3  Br.  C)i.  Ca.  358< 
(•)  bhobrook  v.  Thorn,  Sir  Peter  King's  Rep*  C.  R. 


ARBITRATORS    AND   UMPIRE.  51 

November.  The  arbitrator  was  ready  to  make  his 
award  on  the  15th ;  but  by  desire  of  the  defendant^ 
put  it  off  till  next  day^  when  he  heard  one  witness 
for  the  defendant^  and  then  made  his  award.  An 
objection  was  take%  that  the  award  was  made  on 
the  16th,  whereas  the  authority  was  "  untiP^  the 
16th^  the  Court  held  that  the  words  '^  on  or  before'^ 
the  23d  of  October,  applied  now  to  the  16th  of  Nov- 
ember, and  disallowed  the  objection. 

It  seems  that^  unless  there  be  an  express  proviso 
in  the  submission  to  this  effect,  which  is  very  rare- 
ly, if  ever,  the  case,  the  arbitrator  is  not  obliged 
to  give  notice  to  the  parties  that  the  awar^  is  ready 
for  delivery.(^)  It  is  very  usual  to  insert  the 
words  <^  so  as  the  arbitrator  should  make  and  pub- 
lish his  award,"  &c.  but  the  term  ^^  publish"  does 
not  imply  a  formal  notification  of  the  award  to  the 
parties. 

Where  arbitrators  are  named,  one  by  each  party, 
they  ought  not  to  consider  themselves  as  solely  rep- 
resenting the  persons  by  whom  they  were  respect- 
ively nominated,  and  as  the  advocates  of  their  cause; 
but  as  called  upon  to  execute  a  joint  trust ;  and 
they  are  bound  to  look,  with  equal  accuracy  to  the 
interests  of  each  party. 

Lord  Thurlow  has  expressed  himself  in  strong 
terms  upon  this  point.  (9^)  ^'  It  is  not  unusual  for 
"  an  arbitrator  to  consider  himself  as  agent  for  the 
^<  person  appointing  him ;  how  that  is  so  common, 

1   -     -----  —  —  — -  -  ■  ■■  -  —       —  ■  ■       — -    _ 

(Jt)  S*e  8  Ed.  4.  1.  18  Kcl.  4.  18.  a.  Bro.  37.  1  H.  7.  5.  Keilwajr,  175. 
8  Co.  S2  b.    Culi*8 c;i8i*,  Cro.  Eliz.  97.    Juxon  v.  t  lionihill, Cro.  Car.  132. 

(9)  Calcmft  V.  R«>ebuck,  1  Yes.  jun  2:6.  Ace  Fcthcntone  v.  Cooper,  9 
V.t  G9.. 
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*'  I  wonder,  for  it  is  agahMt  good  ftSth.  The  borid,*^ 
says  he>  ^^  is  an  indifferent  person,  wd  he  breaks  a 
^^  most  solemn  engagement  in  considering  hinself 
^^  otherwise." 

In  the  examination  of  witneisses,  the  arbitfators 
have  a  greater  latitude  than  the  courts  of  law.  It 
is  not  unusual  to  vest  in  them  a  power  of  examin- 
ing the  parties  themselves,  if  thought  of  advantage 
to  do  so  ;(r)  and  in  one  cade,(^)  where  an  award  was 
made  upon  the  evidence  of  witnesses  not  examined 
upon  oath,  no  objection  having  been  made  at  the 
time,  the  CoUrt  refused  to  interfere* 

An  arbitrator,  (/)  upon  a  general  reference,  is  to 
take  into  his  consideration  all  demands,  legal  or 
equitable,  subsisting  between  the  parties,  of  which 
he  has  notice*  And  he  has  in  some  cases,  a  wider 
range  of  authority  than  the  Court  He  tnay,  tor 
instance,  relieve  against  a  right  which  bears  hiird 
upon  a  party,  but  which  having  been  acquired  le- 
gally, and  without  fraud,  could  not  be  resisted  in  a 
court  of  justice,  (w) 

Lord  Talbot  is  reported  to  have  said  upon  one 
occasiott,(a:)  that  arbitrators  were  in  the  nature  of 
judges,  and  had  in  some  respects  a  greater  latitude, 
not  being  confined  within  the  rules  of  a  court  of 
law  or  equity,  and  therefore  might  make  sueh  al- 
lowances ais  could  not  be  admitted  in  courts  of  judi- 
dicature. 


■nil    I  »!■ 


(r)  Llofd  V.  Arclibowle»  2  Taunt.  334- 

(»)  Ridoui  V,  Vye,  1  B.  ^  P.  9K 

(0  DeKer  v.  Barnes,  1  Taont.  48. 

(u)  Knoi  V.  SironMiKlBy  1  Ves  jua.;>69« 

(jt)  booth  Sea  Compaoj  t.  Bumstead,  2  £q.  Ca.  Abr.  80. 
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It  wBs  oice  held(y)  that  arbitirators  coujd  not 
award  a  recompence  for  an  injury  in  a  case  where 
no  dami^ea  woold  be  recoveraUe  in  a  court  of  law : 
thus,  an  award  that  the  defendant  should  pay  the 
eosta  et  a  suit,  inatkuted  against  him  for  words,  was 
held  to  be  void,  if  thie  words  were  not  actionable. 
But  this  doctritte  was  soon  over-ruled ;  and  it  has 
since  (z)  been  lud  down,  that  the  plaintiff  is  not 
bound  to  shew  sAy  cause  of  action  subsisting,  for 
that  this  is  left  to  the  arbitrator's  determination, 
who  has  power  to  award  damages  where  they  would 
not  have  been  recoverable  by  a  suit,  since  the  par- 
ties have  made  him  their  judge. 

In  amudilater  case(a)  the  Court,  of  King's  Bench 
heldy  that  where  arbitrators  knowing  what  the  law 
is,  or  laying  it  entirely  out  of  their  consideration, 
jMake  what  they  conceive,  under  all  the  circumstan- 
e^i  to-  be  an  equitable  decision,  it  will  form  no  ob- 
jection to  the  award  that,  as  to  some  particular 
p^nnt,  it  is  manifestly  against  law ;  but  that  where 
arbitrators,  meaning  to  follow  the  law  in  their  de- 
cision^ mistake  U^  this  is  a  good  reason  for  setting 
•side  the  award,  so  far  as  it  may  be  affected  by 
such  sonstake. 

Considerpble  differences  having  arisen,  as  to  the 
mode  in  which  certain  personal  property  should  be 
distribiited,  of  which  a  testator  had  made.no,,dispo- 

sitioQ  by  his  will ;  the  adjustment  of  the  matter  was 

referred  to  arbitration,  and  an  award  was  made  in 


(y)  Spigcfnell  V.  Jene,  I  Sid.  12. 
(z)  HamcMi  v.  Livenedget  2  Yentr*  243* 

(a)  Ainalej  v.  Goff,  Hil.  1799,  rpported  in  Kyd  OB  Airardi»55l ;  bat  lee 
Coraeforih  v.  Gecr»  2  Vern.  705. 
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consequence.  To  this  award  it  was  objected^  that 
the  arbitrator^  in  allotting  the  prop^ty  to  the  res- 
pective claimants^  had  totally  altered  What  ought  to 
have  been  its  course,  according  to  the  statute  of  dis- 
tributions. Upon  this>  the  Court  directed  that  the 
arbitrators  should  make  affidavit,  whether  they  had 
intended  to  follow  that  statute,  or  had  laid  it  entire- 
ly out  of  their  consideration,  and  decided  upon 
equitable  circumstances,  (^r) 

The  arbitrators  accordingly  made  an  affidavit,  in 
which  they  stated  that,  in  disposing  of  the  property, 
they  did  not  conceive  themselves  to  be  making  a 
distribution  of  it  according  to  any  fixed  rules  (tf  law 
upon  the  subject,  but  to  be  dealing  out  to  the  sev- 
eral parties  interested  what  appeared  to  them  to  be, 
according  to  the  best  of  their  judgment,  under  all 
the  circumstances  of  the  case,  strict  and  impartial 
justice,  agreeably  to  what  they  believed  to  have 
been  the  intention  of  the  testator.  The  Court 
thought  this  a  sufficient  answer  to  the  objection, 
and  discharged  the  rule  nisi  for  setting  aside  the 
award. 

In  the  case  of  Kent  v.  Elstob  and  others,(a)  where 
the  arbitrator  professed  to  decide  upon  the  law, 
and  delivered  in,  together  with  the  award,  a  paper 
containing  observations  upon  the  evidence  before 
him,  together  with  his  reasons  for  deciding  as  he 
had  done,  the  Court  set  aside  the  award  for  a  mis- 
take in  point  of  law ;  observing,  that  the  paper 
having  been  delivered   under  such  circumstances. 


(z)  Ibid. 

(a)  3  E.  R.  1^. 
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the  statement  of  the  arbitrator's  reasons  contained 
in  it^  was  to  be  considered  in  the  same  light  as  if 
it  had  appeared  upon  the  face  of  the  award  itself ; 
and  as  it  was  evident  from  thence,  that  the  arbitra- 
tor had  proceeded  upon  a  ground  unsupported  by 
law,  whereas  he  plainly  intended  to  decide  accord- 
ing to  law,  the  award  was  not  such  as  he  intended 
it  to  be. 

A  case  had  previously  occurred  in  the  Common 
Pleas,(&)  where  an  arbitrator  awarded  a  sum  of 
money  to  one  party,  and  having  stated  in  his  award 
the  grounds  upon  which  he  conceived  it  to  be  due, 
it  appeared  that  part  arose  out  of  a  transaction 
which,  though  the  arbitrator  did  not  seem  to  be 
aware  was  illegal,  the  Court  determined  to  be  so, 
and  they  set  aside  t)ie  award  for  so  much. 

In  another  case(c)  before  the  Court  of  Chancery 
about  the  same  time  as  the  last  one  cited,  upon 
a  general  reference  of  all  matters  in  dispute,  the 
arbitrator,  a  clergyman,  made  an  award,  deciding; 
all  the  questions  submitted  to  him.  Upon  a  motion 
to  rectify  an  error  in  law,  the  Lord  Chancellor  said^ 
— ^^  If  a  question  of  law  be  referred  to  an  arbitra- 
f^  tor,  he  must  decide  it ;  and  though  he  decide 
^^  wrong,  you  cannot  help  it.  In  a  case  before 
<^  Lord  Rosslyn,Mr.  Mansfield  and  I  endeavoured  to 
<^  open  an  award,  on  the  ground  of  mistake  of  the 
<<  arbitrator ;  the  question  referred  being  as  to  the 
<^  vesting  of  a  legacy ;  but  it  was  held  that  it  would 
«  not  do.'^ 


(6)  Aubert  v.  Maze.  2  B.  ^  P.  371.  Aoo.  Delver  v.  B.ii*net,  1  Tuunt.  48. 
(r)  Chins  «•  Ching,  6  Vei.  982. 
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Subsequently  to  the  case  of  Kent  v.  Elstob  and 
others,  the  Court  of  Chancery  was  moved  for  an  in- 
junction, to  ^*  prevent  the  execution"  of  an  award, 
on  the  ground  of  a  mistake  committed  by  the  arbi- 
trator, (rf) 

The  Lord  Chancellor  expressed  himself  against 
the  motion,  saying, — *^  The  Court  of  King's  Bench 
^^  have  lately  quarrelled  with  a  decision  of  Lord 
^'  Rosslyn,  followed  by  me  upon  this  point  I  c(mi- 
^<  fess,  I  think  those  decisions  right.  If  there  be 
^^  a  question  of  law,  and  the  parties  choose  to 
^^  refer  that  to  the  decision  of  an  arbitrator,  instead 
^^  of  the  Court,  why  may  not  he  take  all  moral  con- 
^^  siderations  into  his  judgment  ?  If  they  refer  to 
^<  a  person  to  decide  all  matters  in  difference  ac- 
^^  cording  to  law,  and  he  means  to  decide  accor- 
^^  ding  to  law,  the  court  will  set  that  ri^t.  But, 
<^  if  a  distinct  question  of  law,  and  nothing  else,  be 
^^  referred,  as  there  was  in  the  case  before  Lord 
^  Rosslyn,  and  the  parties  choose  to  say  they  will 
^^  not  take  the  decision  of  the  Court,  but  will  take 
^^  whatever  an  arbitrator  shall  say  is  the  law  be- 
^<  tween  them,  why  may  not  they  so  agree  ? — Lord 
^^  Rosslyn  thought,  and  very  rightly,  in  my  opin- 
^^  ion,  that  if  the  parties  mean  by  the  reference  to 
^^  say  that  A's  law  shall  be  the  law  between  them, 
^^  they  are  competent  so  to  agree.  In  the  present 
^^  case,  almost  every  thing  that  could  be  referred, 
^^  was  matter  of  law.  If  upon  such  a  reference,  the 
^^  arbitrator  chosen  as  being  supposed  abundantly 

^^  competent  to  decide  in  matter  of  law^  the  award 

-  - 

{(T)  Young  r.  Walter,  9  Ves.  3M. 
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^^is  to  be  questioned  in  this  way,  the  decision 
*^  amounts  to  nothing,  and  very  little  progress  would 
^  be  made  towards  the  end  of  suits.  The  question 
"  is,  whether  by  the  reference  to  arbitration,  the 
<<  parties  mean  to  make  the  arbitrator,  j^o  hoc  viee^ 
"  the  lawgiver  between  them.^^ 

On  a  subsequent  occasion.  Lord  Eldon  declared, 
that  the  case  determined  by  the  Court  of  King's 
Bench  did  not  clash  with  what  he  had  held  on  the 
preceding  day,  saying  5 — "  Mr.  Justice  Grose  put3 
^^  it  upon  a  principle  which  I  think  clearly  right ; 
'^  that  the  arbitrator  meant  to  decide  according  to 
^<  law,  and  was  mistaken.  Mr.  Justice  Lawrence, 
^<  also,  says,  that  from  his  reasons  it  clearly  appears 
^^  that  he  has  mistaken  the  law  upon  which  he 
"  meant  to  proceed.  They  understood  the  arbi- 
^  trator  as  stating  upon  the  face  of  the  award,  that 
'*  if  his  iiward  were  not  according  to  law,  he  did 
^  not  mean  it  should  be  his  award.'' 

The  Lord  Chancellor  afterwards  took  an  oppor- 
tunity of  noticing  this  point,  and  said,  ^^tiiat  the 
^^  decision  of  the  Court  of  Chancery  did  not  seem 
"  to  be  understood  by  those  who  cited  it.''  His 
Lordship  further  declared  it  to  be  his  opinion, 
'« that,  if  questions  of  right  and  fact  be  referred  to 
"  arbitration,  the  arbitrator  is  bound  to  decide  ac- 
"  cording  to  law  ;  but  that,  if  parties  choose  to  re- 
^^  fer  a  dry  naked  questicm  of  law  to  a  man  as  their 
^^  mutual  friend^  to  decide  tiiat  question  between 
<^  tbem^  they  are  at  liberty  to  do  so,  and  that  the 
"  Court ttf  Chancery  would  not  interfere," 

10 
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In  a  still  more  recent  case,(«)  which  occurred  in 
the  Court  of  King's  Bench^  a  cause^  involving  a 
question  of  law,  was  referred  to  a  barrister,  under 
a  rule  of  court  to  settle  all  matters  in  difference  be- 
tween the  parties,  and  he  made  his  award  there- 
upon, but  the  decision  of  the  point  ef  law  did  not 
appear  upon  the  face  of  it.  A  motion  having  been 
made  to  set  aside  the  award,  on  the  grofund  of  the 
arbitrator  having  mistaken  the  law  ;  Lord  Ellen- 
borough  said  ^^  that  there  was  a  great  difference  in 
^^  these  cases,  in  considering  the  object  of  the  ref- 
^^  erenc6,  and  the  description  of  the  person  to 
^<  whom  the  decision  is  confided  by  the  parties. 
^*  In  ordinary  cases,  where  questions  of  fact  are  refer- 
^^  red  to  one  who  is  supposed  to  be  competent  to 
^^  deal  with  such  questions,  though  not  with  ques- 
<^  tions  of  law,  and  a  question  of  law  should  happen 
^^  to  arise,  on  which  he  decides  in  a  manner  distur- 
'^  bing  the  whole  justice  of  the  case,  the  Court 
^'  would  enter  into  the  inquiry,  and  correct  what 
^^  was  erroneous  in  the  decision.  But  where  a  doubt- 
''  ful  question  of  law  arose  between  parties,  it  often 
^'  happened,  that  on  such  very  account  they  agreed 
^^  to  refer  the  matter  to  the  arbitrament  of  a  gentle- 
<^  man  of  the  profession,  meaning  to  refer  the  de- 
^^  cbion  of  the  matter  of  law  to  him,  and  to  abide 
"  by  his  determination  of  it.''  And  his  Lordship 
added,  —  ^^  I  fear  it  is  impossible  to  lay  down  any 
^<  general  and  certain  rule  upon  this  subject,  in 
^^  what  cases  the  Court  will  not  suffer  an  award  to 

(c)  Chaee  and  others  v.  Westmore,  13  £.  R.  357.    See  Price  v.  Hollia^  I  M. 
4-  S.  105. 


ABBITRATORS   AND   UMPIRE.  59 

*^  be  opened  :  it  must  be  subject  to  some  degree  of 
^^  uncertainty^  depending  upon  the  circumstances 
<^  of  each  case.  But  it  is  sufficient  to  say  that,  in 
<^  the  present  case,  where  the  merits  in  law  and  in 
^^  feet  were  referred  to  a  person  competent  to  de- 
^  die  upon  both,  we  will  not  open  the  award,  un- 
^^  less  it  can  be  shewn  to  be  so  notoriously  against 
^^  justice  and  his  duty  as  an  arbitrator,  that  we  can 
^  infer  misconduct  on  his  part.'^ 

The  other  Judges  agreed,  Le  Blanc,  J.  adding 
that,  ^^  where  the  question  of  law  necessarily  arises 
^^  upon  the  face  of  the  award,  there  the  Court  must 
"  take  notice  of  it/^ 

The  Court  of  Common  Pleas  have  ruled,  that  it 
is  not  sufficient  ground  for  an  application  to  set 
aside  an  award,  upon  the  face  of  which  no  objec- 
tion appears,  to  state  facts,  jfrom  which  it  may  be  in- 
ferred that  an  incorrect  notion  of  the  law  of  the 
case  subsisted  in  the  mind  of  the  arbitrator,  (g*) 

In  the  Court  of  Exchequer  a  case  has  since  oc* 
curred,(A)  where  an  arbitrator,  a  barrister,  having 
decided  against  the  inadmissibility  of  certain  evi- 
dence offered  before  him,  the  court  refused  to  in- 
terfere, upon  a  suggestion  that  he  had  erred  in 
so  doing;  and  they  expressed  their  unanimous 
opinion,  that  all  questions  of  law  and  fact  having 
been  referred  to  one  fully  competent  to  decide,  the 
parties  were  bound  by  his  decision. 

The  Court  of  Chancery  has  taken  ^  distinction 
between  the  cases,  where  an  arbitrator,  in  deciding 


(S)  DelTer  v,  Bamea,  1  Taunt  48. 

(A)  Campbell  v.  Twemlow,  I  Pricc'i  Uep.  81, 
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upon  a  plain  point  of  law^  exercises  an  erroneous 
judgment ;  and  where  the  point  involves  consider- 
able doubt  and  difficulty,  (i)  And  it  is  certainly 
clear,  that  no  Court  will  permit  directions  in  an 
award  to  stand  which  are  so  contrary  to  the  com* 
mon  rules  of  law,  that  the  party,  by  his  observance 
of  them,  would  become  a  trespasser  upon  the  rights 
of  others.  (A) 

When  a  cause  is  referred  at  the  trial,  it  is  very 
usual  to  take  a  verdict  for  an  express  sum  (subject 
to  the  award  of  the  arbitrator,)  for  security ;  par- 
ticularly when  there  are  special  bail,  who  would 
not  otherwise  be  liable  for  the  sum  awarded.  (/) 

The  Courts  have  held  decidedly,  that  an  arbitra- 
tor has  no  authority,  under  such  circumstances,  to 
award  greater  damages  than  the  amount  of  the  ver- 
dict ;  the  only  power  given  to  him,  in  such  cases, 
being  to  reduce,  and  not  to  inhance  the  damages,  (m) 
And  in  one  instance,(n)  where  the  arbitrator 
had  awarded  a  sum  exceeding  the  amount  of  the 
verdict,  the  Court  would  not  allow  the  party  to 
take  his  judgment,  even  for  the  sum  given  by  the 
jury ;  saying,  that  where  the  award  was  of  an  en- 
tire sum,  this  could  not  be  done  ;  though  it  might, 
had  distinct  things  been  awarded,  some  of  which 
were  good,  and  others  not. 

Lord  Ellenborough,  upon  this  occasion,  observ- 
ed, ^^  that  the  damages  found  by  the  jury  might  be 
"  compared  to  the  damages  laid  in  the  declaration. 
' "I' 

(t)  RIduut  V.  Pain.  3  Atk.  404-  and  see  Anon.  3  Atk.  644. 

{k)  Rol.  Arbit.  F.  10,  Ggdb.  255.    AUlcr  v.  Strill  and  others,  5  Taunt.  454. 

(OTidd.  PI-&C.816. 

(m)  Bonner  r.  Charltony  5  £.  B.  139.  (n)  DniA. 


ARBITRATORS  AND   UMPIRE.  61 

^  They  operated  as  a  limit  to  the  discretion  of  the 
^<  arbitrator^  in  like  manner  as  the  jury  were  lim- 
^  ited  to  those  laid  in  the  declaration."  And  Le 
Blanc,  J.  said,  ^^that  the  true  meaning  of  the  rule 
<<  of  reference  was,  that  the  parties  consented  that 
^^  the  arbitrator  should  mould  the  verdict  which 
^^  had  been  taken,  and  that  the  verdict  so  moulded 
<'  by  him  should  be  taken  to  be,  virtually,  the  ver- 
^^  diet  of  the  jury  :  that,  for  this  purpose,  the  ver- 
<<  diet  was  always  taken  at  the  highest  sum  for 
^^  which  it  was  supposed  that  the  damages  could, 
"in  any  event,  be  awarded;  generally,  however, 
"  for  the  amount  of  the  damages  laid  in  the  declar- 
^  ation  ;  but  that  it  never  was  understood  by  the 
"  parties  to  such  consent-rule,  that  the  arbitrator 
"  was  at  liberty  to  award  damages  to  any  extent  he 
"  pleased :  that  the  law,  therefore,  would  not  raise 
"  an  assumpsit  to  pay  any  larger  sum  than  what  the 
"  arbitrator  had  authority  to  award ;  and  he  hav- 
"  ing,  in  the  present  case,  awarded  one  entire  sum 
<<  beyond  his  authority,  no  assumpsit  could  be  rais- 
"  ed  to  pay  that  or  any  smaller  sum." 

In  a  subsequent  ca8e(n]  which  occurred  in  the 
Common  Pleas,  Mansfield,  Ch.  J.  seemed  to  think, 
that  an  arbitrator  might  direct  an  application  to  the 
Court  for  the  purpose  of  enlarging  the  verdict,  and 
that  the  defendant  should  consent :  at  least,  that 
this  might  be  done,  in  cases  where  the  amount  of 
the  nominal  damages  in  the  verdict,  on  an  order  of 
reference,  was  immaterial. 


(n)  rrcDtice  v.  I{eed»  1  Taunt.  151. 
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In  this  case,  too,  the  principle  was  maintained 
that  an  arbitrator  cannot  award  a  sum  exceeding 
the  verdict  of  the  jury ;  but  in  this  particular  in- 
stance, the  arbitrator  having  given  a  larger  sum  than 
the  jury  gave,  and  judgment  having  been  entered 
for  the  whole,  and  it  appearing  that  part  of  the  sum 
was  covered  by  a  counter-demand,  which  never  was 
a  subject  of  dispute,  so  that  only  a  balance  less  than 
the  amount  of  the  verdict  was  ultimately  to  be  paid 
over,  the  Court  suffered  the  judgment  to  be  reduced 
to  the  amount  of  the  verdict,  and  granted  execution 
for  the  sum  really  due. 

Upon  a  still  later  occasion,(o)  in  the  Court  of 
King's  Bench,  an  action  having  been  brought  on  a 
balance  of  accounts,  a  verdict  was  taken  for  the 
plaintiff  to  the  amount  of  the  damages  laid  in  the 
declaration,  subject  to  a  reference  of  all  matters  in 
dispute.  A  motion  was  made  for  leave  to  increase 
the  amount  of  the  verdict,  upon  an  affidavit  stating, 
that  a  much  larger  sum  would  probably  be  proved 
before  the  arbitrator ;  and  assigning  as  a  reason  for 
so  small  a  sum  being  originally  inserted  in  the  de- 
claration, that  the  clerk  of  the  plaintiff,  who  made 
the  affidavit  of  debt,  not  having  the  vouchers  before 
him,  could  only  swear  to  that  sum  ;  and  Lord  Ellen- 
borough  said,  that  the  Court  could  not  increase  the 
sum  as  prayed ;  that,  although  the  arbitrator  could 
not  go  beyond  the  sum  ascertained  by  the  verdict, 
yet,  as  all  matters  in  difference  were  referred  to 

him,  he  might,  perhaps,  make  his  award  for  a  larg- 

- 

(o)  Pcai'se  T.  Caiueron*  1  M.  ^  S.  675. 
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er  sum  as  to  die  additional  matters  referred  to  him^ 
for  which^  though  the  party  would  not  have  a  rem- 
edy under  the  verdict,  he  might  have  a  remedy  un* 
der  the  award.  As  far  as  respected  the  cause  the 
smallness  of  the  sum,  might  have  been  an  induce- 
ment to  the  opposite  party  to  submit  to  a  reference. 

In  two  cases,  the  law  has  been  most  clearly  laid 
down  as  to  the  effect  of  a  mistake  in  fact,  committed 
by  an  arbitrator. 

In  one  iiistance,(/^)  the  Lord  Chancellor  said, — 
^^  A  party  to  an  award  cannot  come  to  have  it  set 
^^  aisde  upon  the  simple  ground  of  an  erroneous 
^^  judgment  in  the  arbitrator :  for  to  his  judgment 
<^  the  disputes  are  referred,  and  that  would  be  a 
ii  ground  for  setting  aside  every  award.  In  order  to 
<<  induce  the  Court  to  interfere,  there  must  be  some- 
<<  thing  more ;  as  corruption  in  the  arbitrator,  or 
^^  gross  mistake,  either  apparent  upon  the  face  of 
<<  die  award,  or  to  be  made  out  by  evidence.  But 
<<  in  case  of  mistake,  it  must  be  made  clear  to  the 
^<  satisfaction  of  the  arbitrator,  and  the  party  must 
<<  convince  him,  that  his  judgment  was  influenced 
^<  by  that  mistake  ;  and  that  if  it  had  not  happfened^ 
^<  he  would  have  made  a  different  award.  Thi^ 
«  however,  relates  only  to  a  general  reference  to 
"  arbitration,  of  all  matters  in  dispute  between  the 
*<  parties ;  but  upon  a  reference  to  an  arbitrator  to 
«  enquire  into  facts,  &c.  the  reference  is  to  him  in 
^'  the  character  of  a  master,  and  the  Court  is  to 
<^  draw  the  conclusion ;  and,  if  the  arbitrator  have 


{p)  Knox  V.  Simmoncis,  1  Vea.  Jan.  369 ;  lee  also  Ives  v.  McCcalf,  1  Atk.  64. 
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^^  taken  upon  himself  to  do  so^  the  Court  will  see 
^^  that  he  has  drawn  a  right  conclusion.^^ 

Again,  in  the  case  of  Morgan  v.  Mather,(9)  the 
same  doctrine  was  maintained  by  the  Lord  Commis- 
sioner Wilson,  who  expressed  himself  tq  the  fol- 
lowing  effect : — ^'  It  would  be  a  melancholy  things 
^^  if,  because  we  differed  from  the  arbitrators  in 
^^  points  of  fact,  we  should  set  aside  awards.  -  The 
<^  only  grounds  for  that  are,  first,  that  the  arbitra- 
<^  tors  have  awarded  what  was  out  of  their  power ; 
<^  secondly,  corruption,  or  that  they  have  proceed- 
^^''ed  contrary  to  the  principles  of  natural  justice, 
^<  though  there  be  no  corruption ;  as  if,  without  rea- 
'^  son,  they  will  not  hear  a  witness ;  thirdly,  that 
^^  they  proceeded  upon  mere  mistake,  which  they 
<^  themselves  admit  I  am  of  opinion,  that  when 
<^  any  thing  is  submitted  to  arbitration^  the  arbitra- 
^^  tors  cannot  decide  contrary  to  law,  because  that 
"  is  beyond  their  pow^r ;  for  the  parties  intend  to 
^<  submit  to  them  only  the  legal  consequences  of 
<<  their  transactions  and  engagements.  Those  are 
^^  all  the  grounds  for  setting  aside  awards.'' 

The  same  points  afterwards  came  before  the  Lord 
Chancellor,  upon  a  motion  to  set  aside  the  award,  in 
nature  of  a  rehearing  from  the  decision  of  the  Lords 
Commissioners.  His  Lordship  then  declared,  that 
he  had  no  authority  to  review  the  proceedings  of 
the  arbitrators ;  and  said  further, — "  All  the  mat- 
<^  ters  before  them  were  within  the  compass  of  the 

^^  submission :  all  the  argument  is  upon  error  and 

*i  I '  )     .111      II..         I      »         I  « I  1 1  pi^^— » 

(7)  2  Vo.  jun.  15. 
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^  mistake :  but  you  have  not  stated  corruption^  mis- 
«  behaviour^  or  excess  of  power,  which  are  the  on- 
<^  ly  three  grounds  I  know  for  setting  aside  awards. 
<<  I  cannot  know  the  grounds  upon  which  the  arbi- 
<^  trators  have  proceeded.  No  part  of  their  con- 
<^  duct  is  impeached.  I  must  first  presume,  that 
« they  went  upon  a  particular  ground,  without  any 
''  thing  appearing  upon  the  award  to  show  upon 
<<  what  ground  they  went ;  and  then  upon  that,  de- 
"  termine  that  they  have  acted  contrary  to  law. 
^^  Suppose  it  evidently  appears  from  the  accounts 
<^  annexed,  that  the  arbitrators,  by  mistake  of  cal- 
^^  culation,  have  awarded  a  sum  different  from  the 
^^  result  of  the  figures,  I  cannot  deal  with  that  upon 
^^  motion,  if  no  corruption  be  charged.  It  would 
<<  be  another  question,  what  the  Court  would  do,  as 
<<  to  enforcing  an  award  by  attachment,  in  a  case  of 
<<  evident  mistake.  If  parties  litigating,  consent  to 
**  take  arbitrators  instead  of  the  Master,  they  may ; 
"  but  if  they  agree  to  refer  the  whole  matter  to 
*'  judges  of  their  own  choice,  I  cannot  correct  the 
'^  error  of  their  judgment ;  one  of  these  three  cases 
'^  must  be  made  out.'^ 

Upon  another  occasion,(r)  it  was  said  by  the  then 
Lord  Chancellor : — ^^  If  it  appear  that  the  arbitra- 
^^  tors  went  upon  a  plain  mistake,  either  as  to  the 
'<  law,  or  in  a  matter  of  fact,  the  same  is  an  error 
^  appearing  on  the  face  of  the  award,  and  sufficient 
"  to  set  it  aside.^' 

And  in  another  instance,(«)  it  was  held  by  the 

— 'r  ■ 

(r)  Cornerarth  v.  Gken  8  Vera.  705.  (•)  Adob.  $  Atk.  644. 
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Court  of  Chancery,  that  if  there  were  a  palpable 
mistake  nia<i:e  by  an  aTbitk*atoi>  or  miscalculation  of 
figures,  in  an  account  bid  before  him,  the  party  ag- 
grieved might  briBg  his  bill  for  relief  against  the 
opposite  party  ;  not,  however,  against  the  arbitra- 
tor. 

But  where  an  award  had  been  made  in  pursuance 
of  a  rule  of  court,  at  a  trial  in  an  action  of  waste 
against  tenant  for  life  for  not  reparing,  and  380/.  were 
awarded,  the  Court  refused  to  grant  relief  against 
the  award,  although  it  appeared  that  the  party  had 
made  good  the  repairs  within  forty  shillings  before 
the  award  was  made ;  the  Lord  Keeper  saying,  that 
where  diere  was  a  manifest  error  in  the  body  of  an 
award,  there  might  be  relief  against  it  in  equity ; 
but  where  the  error  did  not  appear  without  unrav- 
elling of  it,  and  examination  into  matters  of  account. 
he  thought  no  relief  could  be  granted.  (/) 

Yet,  in  some  cases,  where  the  mistake  made  by 
the  arbitrator  has  proceeded  from  the  wilful  con- 
cealment, by  either  party,  of  any  document,  the 
production  of  which  would,  by  the  arbitrator's  own 
confession,  have  materially  affected  his  judgment, 
the  award  will  be  altogether  set  aside.  Thus,(w) 
where  certain  marriage-articles  were  shewn  only  to 
one  of  two  arbitrators,  and  he  to  whom  they  were 
not  shewn  swore,  that  if  he  had  seen  them,  he  be- 
lieved he  should  not  have  made  such  an  award, 
Lord  Hardwicke  set  the  award  aside. 


(I)  Brown  t>.  Brown,  1  Vem.  157. 
u)  Ivesti.  Mctciilf;  1  Atk.  64. 
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la  anoUier  iiistaiice9(t;)  upoii  &  submission  tXnisi 
priwy  of  all  matters  in  difference  between  the  par*- 
ties,  thearbitrator^  on  settling  all  articles  of  account, 
found  that  one  party  was  indebted  to  the  other  in  a 
sum  of  50/.,  but  that  the  party  so  indebted  was  se- 
curity  for  the  othcn  in  a  certain  bond ;  he  therefore 
awarded  that  the  party  indebted  should  pay  the 
50L  ;  but  not  until  the  other  had  either  discharged 
the  boiid,  or  indemnified  the  security  against  it 
At  the  time  of  the  reference,  the  party  indebted 
was  in  Ireland,  and  the  matter  was  conducted  on  his 
behalf  by  his  attorney,  who  was  not  acquainted  with 
any  other  circumstance  than  those  laid  before  the 
arbitrator;   the  party   to   whom  the    money  was 
aw^arded  indemnified  the  other  against  the  bond,  or 
discharged  it,  and  then  brought  an  action  for  the 
50/.,  bold»g  the  other  to  bail :  it  was  then  discov- 
ered that  the  defendant  was  bound  as  a  security  for 
the  plaintiff  in    another  bond  to  a  considerable 
amount,  a  circumstance  which  was  within  the  plain- 
tiff's knowledge  at  the  time  of  the  reference,  but 
which  he  had  concealed.  The  arbitrator  now  swore 
that  had  this  circumstance  of  the  other  bond  been 
laid  before  him,  he  would  not  have  awarded  the 
50/.  without  providing  that  the  plaintiff  should  eith- 
er discharge  the  second  bond,  or  indemnify  the  de- 
fendant against  it.     These  circumstances  being  sta- 
ted to  the  Court  of  King's  Bench,  they  made  no  dif- 
ficulty in  granting  a  rule  to  shew  cause  why  the 
award  should  not  be  set  aside. 


(o)  M.  1 790,  B.  K.  reported,  KrU  on  Awards,  .'i55. 
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Again,  in  the  case  of  the  South  Sea  Company  v. 
Bump8tead,(t&)  a  bill  for  an  account  having  been  fil- 
ed against  the  defendant,  a  supercargo,  he  set  forth^ 
in  his  answer,  a  submission  and  award,  and  releases 
given  in  pursuance  of  it  A  bill  was  then  brought 
to  set  aside  the  award,  or  at  least  so  much  of  it  as 
related  to  a  particular  parcel  of  goods  charged  to 
have  been  sold  by  him  to  one  J.  S.  abroad,  to  a 
very  considerable  amount;  of  which  transaction^ 
the  bill  stated  that  the  plaintiffs  had  received  infor- 
mation since  the  award  was  made  ;  and  it  suggest- 
ed further,  that  the  defendant  had  concealed  this 
particular  item  of  the  accounts  from  the  arbitrators. 

The  Lord  Chancellor  Talbot  said,  that  the  rule 
that  awards  cannot  be  set  aside,  except  for  par- 
tiality or  corruption,  was  too  narrow ;  for  that  if 
there  were  fraud  made  use  of  by  either  tf  the  par- 
ties to  mislead  the  arbitrators,  that  was  a  reason  ; 
that,  as  at  law,  where  a  judgment  was  obtained  by 
fraud  or  surprise,  nothing  was  more  common  than 
to  set  the  judgment  aside  ;  and,  as  upon  decrees, 
bills  of  review  were  daily  brought  in  the  Court  of 
Chancery,  where  evidence  had  arisen  which  could 
not  be  obtained  at  the  time  of  the  decree,  so,  there 
was  the  same  reason  in  the  case  of  awards.  The 
plaintiffs,  therefore,  would  certainly  be  entitled  to 
relief  if  they  proved  their  case,  since  it  was  clear, 
that  if  the  transaction  referred  to  had  been  made 
known  to  the  arbitrators,  the  knowedge  of  it  must 
have  materially  affected  their  award. 


(w)  See  ViD.  Arbit  1.  a.  39. 
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Upon  a  more  recent  occasion,(ir)  in  the  Court  of 
Exchequer^  the  %me  principles  were  recognized. 
An  annuity  had  been  granted  by  A.  B,  payable 
out  of  certain  estates^  part  of  which  came  after- 
wards to  the  plaintiff^  part  to  the  defendant  Dis- 
putes having  arisen  about  the  proportions  in  which 
the  annuity  ought  to  be  paid^  a  bill  was  filed  by 
one  party  ;  but  the  mater  was  subsequently  refer^ 
red  to  arbitration  by  an  order  of  courts  and  an 
award  waa  made.  A  second  bill  was  then  filed  to 
have  the  matter  opened^  on  the  ground  that  the 
defendant^  when  he  gave  in  to  the  arbitrator  the 
paticniars  of  the  estate  in  his  hands9(as  the  annuity 
was  to  be  apportioned  according  to  the  value  of  the 
part  of  the  estate  in  the  hands  ofeach^)  wilfully 
misrepresented  its  extent  and  value^  suppressing 
several  parcels^  and  that  the  plaintiff  had  but  very 
recently  discovered  the  fraud. 

To  this  bill  the  defendant  pleaded  the  awkrd 
alone^  and  did  not  put  in  any  answer. 

The  Court  overruled  the  plea^  saying  that  the 
award  could  not  preclude  the  investigation  of  the 
iact^  whether  the  defendant  had  obtained  the  award 
unfairly^  by  a  wilful  concealment  of  thatwhich^  had 
it  been  made  known  to  the  arbitrators^  must  h^ive 
influenced  their  decision. 

Cannot  alter  the  Award,'^ — After  an  award  is 
once  made  and  delivered^  no  subsequent  alteration 
by  the  arbitrator  can  avail.  Such  alteration^  if  at- 
tempted, will  be  considered  mere  surplusage^  and 
not  to  vitiate  the  award,  which  will  stand  good  in 

(x)  QarUklc  V.  Gartaidei  3  Aostr.  7  j5. 


70  ARBITRATORS    AND    UMPIRE. 

its  original  terms.  Even  before  delivery  of  the 
award,  if  it  be  in  fact  made,  and  notice  thereof 
given  to  the  parties,  no  change  can  be  effected,  (y) 

An  umpire  made  his  award  respecting  certain 
partnership  concerns,  but  in  calculating  the  sum 
due  to  one  partner,  he,  by  mistake,  estimated  his 
share  at  two-thirds  instead  of  one-third.(2:)  The 
mistake  being  pointed  out  to  him  after  the  delivery 
of  the  award,  he  acknowledged  his  error,  and  made 
a  new  award,  differing  only  from  the  first  in  the 
sum  noW  inserted  having  been  correctly  calculated. 
This  new  award  was  made  and  delivered  within  the 
original  time  allowed  by  the  submission.  But  the 
Court  of  King's  Bench  held  the  second  award  to  be 
void ;  and  Lord  Ellenborough  said,  that  the  arbi- 
trator's authority  having  been  once  completely  ex- 
ercised, pursuant  to  the  terms  of  the  submission^ 
was  at  an  end,  and  could  not  be  revived,  even  for 
the  purpose  of  correcting  a  mistaken  calculation  of 
figures ;  observing  that  such  mistakes  might  include 
the  essential  merits  of  the  case. 

Under  particular  circumstances,  as  that  the  arbi- 
trator had  not  sufficient  materials  before  him,  when 
he  made  his  award,  the  Court  will  sometimes  listen 
to  an  application  to  refer  the  matter  back  to  the 
arbitrator  for  his  further  consideration ;  but  it  is 
an  indulgence  not  often  granted.(a) 

The  Court  of  Chancery  seems  occasionally  to 
have  departed  from  the  principle,  that  the  award 

(j/)  Henfrcf  v.  Bromley,  6  E.  R.  309. 

(«)  Irrinc  v.  Eincm,  8  E.  R.  53. ;  but  relief  would  lie  in  eqwrr,  3  Atk  60?. 

(/t)Seinble.    '2T.  R.  781.    Zaohary  v.  Shepherd. 
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$hall  Stand  good  in  its  original  terms^  notwithstand- 
ing an  acknowledgment  by  the  arbitrators  that 
they  have  been  mistaken. (6)  An  award  contained 
a  proviso^  that  if  any  doubts  arose^  the  arbitrators 
should  interpret  and  expound  them.  It  was  awar- 
ded that  A  B  should  have  certain  lands.  Long  af- 
ter the  delivery  of  the  awards  it  was  intimated  to 
the  surviving  arbitrators,  (one  of  them  having  died 
before  the  difficulty  occurred,)  that  these  terms 
would  only  give  an  estate  for  life ;  upon  which,  by 
a  writing  under  their  hands  and  seals,  they  stated 
their  intention  to  have  been,  to  give  A  B  an  estate 
in  fee :  and  the  Court  allowed  the  award  to  have 
effect  so  explained.  We  may  remark,  however, 
that  it  had  been  executed,  and  its  directions  acqui- 
esced in  for  a  length  of  time. 

Cojft.] — It  is  very  usual  to  provide  by  the  sub- 
mission, that  the  costs  shall  abide  the  event  of  the 
award.  The  term  ^^  event,'^  so  used,  is  taken  to 
mean  ^<  legal  event ;''  and  the  party  in  whose  favour 
the  award  is  made,  will  be  entitled  to  no  more  costs 
than  if,  the  cause  having  proceeded  to  trial,  he  had 
obtained  a  verdict,  (e) 

The  parties  to  a  reference  on  one  side  were  ex- 
ecutors^ and  it  was  awarded  that  nothing  was  due 
fipom  the  other  party  to  them.(rf)  The  Master  tax- 
ed that  party  his  costs.  But  the  Court  held  that 
the  executors  were  not  liable,  since  persons  in 

(6)  Seott  V.  Wraj.     1  Rep.  in  Ch.  45. 

(c)  3  T.  It  138.  Swinglehunt  v,  Altliam  and  another;  and  ace  Aliler  v.  Sa- 
Till  and  others,  5  TaanU  454. 

(d)  Highiiam  and  another,  executorty  v.  Haisell,  cited  3  T.  R.  fS8. 
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that  capacity,  would  not  have  been  liable  to  pay 
costs,  had  a  verdict  passed  against  them,  or  had 
they  been  nonsuited. 

In  another  case(«)  arbitrators  decided  that-  the 
plaintiff's  original  demand  was  only  thirty-seven 
shillings,  and  awarded  him  that  sum.  It  was  the 
opinion  of  the  Court,  that  the  plaintiff  was  not  en- 
titled to  costs,  any  more  than  he  would  have  been, 
if  on  a  trial  he  had  recovered  under  forty  shillings 
damages ;  but  that  on  a  suggestion,  to  be  entered 
by  leave  of  the  court,  the  defendant  would  be  en* 
titled  to  costs ;  and  the  same  would  have  been  the 
case,  if  it  had  appeared  by  the  award,  that  the  plain- 
tiff's  demand  was  originally  under  forty  shillings, 
and  he  might  have  recovered  it  in  a  court  of  con- 
science. (§•) 

In- an  action  of  trespass  for  pulling  down  the 
plain tiff^s  gate,  &c.,  the  declaration  contained  sev- 
eral counts,  one  of  which  was  for  an  assault.(A) 
Justifications,  under  a  right  of  way,  were  pleaded 
to  all  the  counts,  except  this ;  and  not  guilty  to  the 
whole.  The  cause  was  referred,  and  the  costs  di- 
rected to  abide  the  event  of  the  reference.  The 
arbitrator  awarded  a  right  of  way  on  foot,  on  horse- 
back, and  with  cattle  to  the  defendants^  but  differ- 
ent from  any  laid  ;  and  five  shillings  to  the  plain- 
tiff for  the  assault ;  it  having  been  committed  in  an 
attempt  to  maintain  a  right  of  way,  which  the  arbi- 

{e)  Butler  r.  Gi-ubb,  Hil.  23  Geo.  3.,  cited  3  T.  R,  139. 
(ff)  WiitBOQ  V,  Gibson,  Hil.  30  Geo.  3.  Harrison  v.  Slaten  Trin.  44  Gea  3, 
cited  Tidd's  Pmr.  825. 
(A)  3  T.  K.  138.  SwiDglehurst  v>  Altham  and  another. 
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trator  negatiyed^  viz.  a  right  for  carriages  also. 
The  Court  held^  that  by  the  costs  being  to  abide 
the  event  of  the  awards  was  to  be  understood  the 
legal  event ;  that  the  authority  of  the  judge  to  cer- 
tify?  was  not  transferred  to  the  arbitrator  ;  and  the 
damages  awarded^  being,  under  five  shillings^  the 
plaintiff  was  not  entitled  to  any  more  costs  th^n 
damages. 

BuLLER^  J,  more  particularly  observed  :  "  It  ap- 
^<  pears  strongly  on  the  face  of  the  awards  that  the 
<^  assault  found  was  committed  in  the  closes  of  the 
^^  plaintiff^  in  asserting  the  way  justified  in  the 
"  pleadings^  but  negatived  by  the  arbitrator  j  but 
^^  though  we  may  think  that  was  the  fact,  yet  the 
^^  way  found  must  be  intended  to  be  the  way  plead- 
^^  ed ;  and  that  goes  to  the  assault  justified ;  so  do 
'^  the  footways  confessed.  The  assault  found,  then^ 
^^  must  refer  to  the  count  for  the  assault  where 
<^  there  is  no  justification.  On  this  we  must  take 
'^  it  there  has  been  a  verdict  for  the  plaintiff  of 
<^  five  shillings  damages.  But  we  cannot  consider 
^^  this  finding  of  the  arbitrator,  as  the  certificate  of 
^'  a  judge  under  22  and  23  Car.  2.  Therefore  the 
<^  plaintiff  is  entitled  to  no  more  costs  than  damages.'^ 

The  authority  of  the  last  cited  case  has  been  sub- 
sequently acknowledged  by  the  Court  of  King^s 
Bench. 

In  an  action(i)  for  breaking  and  entering  the 
plaintiff's  close,  and  destroying  the  com  growing 
there  ;  on  not  guilty  pleaded,  it  was  agreed  that  a 
verdict  should  be  taken  for  the  .plaintiff,  with  10/. 

■     ■      T ■■■■■■■ 

(f)  Ward  V,  MalUnder,  5  £•  R.  489. 
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damages^  subject  to  the  award  of  an  arbitrator ;  the 
costs  were  to  abide  the  event.     The  arbitrator  gave 
ten  shillings  damages^  but  found  that  the  trespass 
was  wilful,  being  after  notice,  and  directed  the  de- 
fendant to  pay  the  plaintiff  his  costs.     The  Court 
regretted  that  no  provision  had  been  made  in  the 
jrule  of  reference,  for  the  case  of  such  a  finding  by 
the  arbitrator,  since,  if  the  cause  had  been  tried, 
and  the  same  conclusion  come  to  before  a  judge,  his 
certificate  would  have  carried  the  costs.     Having, 
however,  the  authority  of  a  decided  case,   that  an 
arbitrator  is  not  in  this  respect  substituted  for  a 
judge,  to  whom  alone  the   statute  has  given  the 
power  of  certifying  the  costs,  the  Court  observed 
that  the  case  stood  as  a  verdict  for  ten  shillings 
damages,  without  a  certificate ;  and  the  costs  being, 
by  the  rule  of  reference,  to  abide  the  event,  must 
mean  the  legal  event ;  and  therefore  the  plaintiff 
could  not  have  costs. 

Where  an  arbitrator,(A)  upon  a  cause  being  re- 
ferred,* awards  something  to  be  done,  which  proves 
that  the  event  in  fact  is  in  favour  of  the  plaintiff, 
he  is  entitled  to  costs,  although  it  be  not  expressly 
awarded  that  a  verdict  shall  be  entered  for  him. 
Thus  where  an  action  of  trover  for  corn,  &c.  hav- 
ing been  referred  to  arbitration,  with  a  proviso 
that  the  costs  should  abide  the  event ;  and  the  ar- 
bitrator awarded  to  the  plaintiff  a  right  of  coming 
into  a  certain  barn  to  thresh  his  corn  there,  and  di- 
rected that  the  incoming  tenant  should  prepare  the 

bams  for  the  out-going  tenant,  the  plaintiff,   and 

'■"■•-  -    - 

(A)  Tidd'a  Prac.  825.    Say.  Costs,  177. 
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permit  him  to  thresh  his  com  tbere^  but  omitted 
to  give  the  plaintiff  his  costs^  and  direct  a  verdict 
to  be  entered  for  him. 

The  Court  held  that  the  plaintiff  was  entitled  to 
his  costSy  they  being  to  abide  the  event  of  the 
award^  not  of  the  action.  (/) 

If  a  cause  be  referred  to  arbitration^  under  an 
order  of  nisi  pritts,  but  a  verdict  be .  nevertheless 
taken  for  the  plaintiff  to  a  certain  amount^  as  a  se- 
curity for  what  shall  be  awarded  to  be  paid  to  him 
and  costs y  the  arbitrator  cannot  award  a  sum  to  be 
paid  to  the  plaintiff  unthoui  costs ;  because  by  the 
terms  of  the  order^  he  was  precluded  from  entering 
at  aU  into  the  question  concerning  costs,  (m) 

The  term  ^^costs,"(n)  when  it  is  generally  ex- 
pressed that  they  shall  abide  the  event  of  the  award, 
applies  to  the  costs  of  reference,  as  well  as  to  X\^t 
costs  of  suit ;  and  the  Master  may  tax  them  accord- 
ingly. 

Two  cases(o)  occurred  in  the  Common  Pleas, 

where  the  arbitrator,  having  directed  one  party  to 
pay  the  costs  generally,  to  be  taxed  by  the  proper 
officer,  the  Court  held,  after  a  communication  with 
the  Master  of  the  Court  of  King's  Bench,  that  the 
word  ^^cosiSy^^  so  used,  did  not  apply  to  the  costs  of 
the  xeference,  and  that  the  prothonotary  had  no 
no  right  to  include  them.  But  when  the  above 
case  of  Wood  v.  O'Kelly  was  decided,  that  Court 


(0  Anon.  Smith's  Rep.  4*26. 
(m)  Tkid's  Prae.  825. 
(n)  9  £.  R.  435,  Wood  v.  O'Kelly. 

(»)  Brown  v.  Maraden,  I  H-  Black.  223.     Bradley  v.  Tanstow,  1  B.  and 
P.  34. 
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scarcely  be  taken  as  applicable  to  the  costs  of  the 
Arbitration^  the  existence  of  such  a  power  being  cer- 
tainly by  no  means  necessarily  consequent  from  the 
authority  to  decide  the  cause. 

In  awarding  costs^  the  arbitrator  may  at  once 
name  an  express  sum,(/)  or  he  may  direct  that  they 
be  taxed  by  the  officer  of  the  court,(ti)  or  he  may 
award  costs  to  one  party^  without  saying  more ;  in 
which  case  the  Court  will  order  them  to  be  taxed(t;) 
by  the  prothonotary.  But  we  may  observe  that  in 
the  second  of  these  cases,  the  Court  will  not  inter- 
fere, upon  a  suggestion  that  the  costs  awarded  by 
the  officer  are  immoderately  high,  and  order  him  to 
review  his  taxation.  In  a  case  in  the  Exchequer 
where  the  submission  was  by  rule  of  the  Court  of 
King^s  Bench,  and  the  arbitrator  gave  costs  to  one 
party,  to  be  taxed  by  the  Master  of  the  Exchequer, 
the  costs  having  been  taxed  exceedingly  high,  the 
Court  refused  to  review  the  taxation,  saying  that 
it  might  be  good  ground  for  applying  to  the  Court 
of  King's  Bench  to  set  aside  the  award,  but  as  the 
reference  to  the  Master  of  their  Court  was  not  by 
them,  they  would  not  interpose. (ttr) 

Where  the  arbitrator(iF)  derives  a  power  froift 
the  submission,  as  to  the  costs  of  reference,  these 
floiay  be  taxed  by  the  officer,  as  well  as  the  costs  of 
suit,  if  the  precise  sum  be  not  mentioned  in  the 

(/)  Shcphard  v.  Bitindi  Ca.  teibp.  Hardw.  53. 

(u)  Winter  v.  Garlick,  Salk.  75.  6  Mod.  195.  S.  C.  Worrall  v.  Ackwo.  t\ 
2  Krb.  231.     Pedley  r.  Goddard,  7  T.  W.  73, 

(y)  Dtidley  v.  Mettlefold*  Strange,  737.  Perry,  v,  Nicholflen,  Saycr,  240. 
Fox  u  Smith,  2  Wils.  267. 

(w)  Chapman  v.  Lansdownyl  Anstr.  273. 

(x)  Sec  Barrett  v.  Parry*  4  Taunt  658«  Fitzg^erald  v»  Grave«i  5  Taunt.  3^ 
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award.  And  where  the  arbitrator  awards  a  sum  to 
be  paid  to  himself^  which  he  may  do^  the  Master  is 
at  liberty  to  enquire  into  the  reasonableness  of  it ; 
otherwise  the  Court  said^  an  arbitrator  would  be 
judge  in  his  own  case^  which  could  never  be.(y) 

In  general  the  arbitrator  does  not  name  the  fee  to 
be  paid  to  himself ;  it  is  more  usual  for  the  Master 
Co  allow  it  according  to  the  circumstances  of  the  case. 
Assumpsit  does  not  lie  at  the  suit  of  an  arbitra- 
tor to  recover  a  compensation  for  his  trouble^  unless 
there  were  an  express  promise.(z) 

When  the  submission  is  by  rule  of  court^(a)  or 
order  of  nisi  priusy  the  authority  of  the  arbitrator 
extends  only  to  the  costs  between  party  and  party^ 
not  to  those  between  attorney  and  client.  But^ 
where  the  submission  is  by  bond^  the  Court  of  Ex- 
chequer have  held^  that^  as  in  this  case^  there  can 
be  no  taxation  by  an  officer  of  the  court ;  costs  be- 
tween attorney  and  client  may  be  reasonably  given. 

If  no  provision  be  made  as  to  the  costs  of  the  ref- 
erence and  award  by  the  awards  they  are  to  be  paid 
by  the  parties  equally.(c) 

JVb  reservation  of  Authority.'] — Arbitrators  can- 
not reserve  to  themselves  the  power  of  deciding  up- 
on the  general  merits  of  the  case  referred  to  them^ 
or  upon  any  particular  part  of  it,  at  a  future  peri- 

(tf)  3  Taont  461,  Miller  v.  Robe  and  another;  and  the  caiies  cited  in  iLe 
l^note. 

(z)  Vinuiy  V.  Wanie,4  Esp.  N.  P.  C  47. 

(a)  Whitehead  and  others  v  Firth,  12  E.  K.  165.  See  Pratt,  v.  Salt,  B.  R. 
9  Gea  2.    HuUock  on  Coiita,  4i4. 

(6;  Foran^t  Rep.  Exch.  73.  Hartnell  v.  Hill. 

(c)  1  Tannt.  165.  Grore  v.  Cos. 
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od ;  nor  of  explaining  any  doubts  which  may  arise 
as  to  the  meaning  of  the  award. (c^ 

Thus^  where  it  was  awarded  that  security  should 
be  given  by  one  party  to  the  other^  for  the  pay- 
ment of  a  certain  sum  of  money^  but  the  arbitrators 
reserved  to  themselves  the  power  of  considering 
thereafter  the  nature  and  extent  of  such  se<iurity^ 
the  direction  as  to  the  security  was  held  to  be  void. 

Again^  where  it  being  provided  by  the  submis- 
sion that  the  award  should  be  made  before  Michael- 
mas^ the  arbitrators  awarded^  that  one  party  should 
pay  certain  specified  sums  for  certain  articles ;  but 
that^  if  he  should^  before  the  said  feast  of  Michael- 
mas^ disprove  the  receipt  of  such  articles^  or  should 
produce  before  the  arbitrators^  or  any  of  them^  bet- 
ter proof  of  the  payment  by  him  of  certain  other  sums 
of  money^then  so  muchas  heprovedpaymentof^should 
be  deducted  from  the  amount  of  what  was  to  be  paid  at 
the  said  feast ;  this  was  held  to  be  clearly  a  reserva^ 
tion  of  authority,  and,  therefore,  of  no  force.  (^) 

Both  reports  of  this  case  so  far  agree ;  but  RoUe 
says, — ^^  That  the  former  part  of  the  award  being 
^^  good  would  stand,  because  the  authority  of  the  ar- 
^^  bitrators  was  determined.^'  Whereas  Hobart 
says,  that  the  Court  took  time  4;o  advise,  whedier 
this  revocation  should  ^^  frustrate  all  reaching  to  the 
^^  award,  or  whether  the  award  should  stand,  and 
'^  the  reservation  be  void.'' 


{il)  Rol  Arbit.  H  Selby  v.  Russell,  12  Mod.  139.  Palm.  145.  Thime  v.  Rig* 
hj.    Cro.  Jac.  3l4. 2  Rol.  Rep.  189.  215. 

(e)  Rol.  Arbit  H.  4.  , 

{g)  Rol.  Arbit  H.  9.  Hob.  218.  S.  C. 
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The  troth  is^  that  if  this  power  of  reservation 
were  allowed  to  arbitrators^  the  award  would  be  de- 
prived of  two  of  its  most  essential  requisites^  name* 
ly,  being  certain  and  final :  it  would  seem^  there- 
fore, that^  in  the  case  last  cited^  the  whole  award 
was  vitiated  by  the  reservation  of  authority  which 
it  contained.  And  this  conclusion  is,  in  some 
measure,  confirmed  by  the  decision  which  another 
case  received.(  A)  This  was  as  follows : —  An  award 
declared,  that  if  the  defendant  should  make  it  ap- 
pear before  the  20th  of  December,  that  a  certain 
article,  about  which  the  dispute  submitted  had  aris« 
en,  was  delivered  to  the  plaintiff,  then  the  arbitra- 
tors would  make  a  fhrther  award  within  fourteen 
days  after,  if  they  could  agree  ;  if  not,  that  a  par- 
ticnlar  person  named  as  umpire  should  decide  the 
matter  within  seven  days  after ;  that  the  parties 
Bhould  stand  to  the  award  of  the  arbitrators,  if  they 
made  one,  if  not,  to  the  determination  of  the  um- 
pire ;  but  if  the  defendant  should  fail  in  proving 
the  delivery  of  the  article  in  question  before  the 
20th  of  December,  then  that  the  plaintiff  should  be 
exonerated  from  any  claim  on  that  account.  It  was 
further  awarded,  that  the  defendant  should  pay  a 
certain  sum  of  money  to  the  plaintiff  on  the  1st  of 
January  after,  if  no  award  about  the  article  in  ques«- 
tion  should  be  previously  made.  This  award  was 
held  void  in  toto. 

In  another  ca8e(i)  it  was  awarded,  that  A  should 
pay  B  40/.  by  instalments ;  and  if  it  should  appear 


■W-V- 


(/i)  RoT.  ArbiC  H.  10. 

fi)  Winch  ami  Grove  v.  Samlersy  Cro.  Jac.584 ;  aotl  tee  Palmer,  110. 14& 
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'  to  the  arbitrators^  that  A  was  engaged  to  B  and  C 
for  any  debt  which  was  not  satisfied^  then  that  they 
ihould  repay  him  the  amount  of  that  debt.  Mutu- 
jil  releases  were  directed  to  be  given ;  and  it  was 
provided  in  the  awards  that  if  any  doubts  should 
arise  concerning  the  interpretation  of  it^  the  parties 
should  stand  to  the  exposition  of  the  arbitrators. 
TKis  reservation  of  authority  was  considered  not 
only  bad  in  itself^  but  fatal  to  ^he  whole  award. 

M)  Delegation  of  Authority. "] — ^The  authority 
to  arbitrate  is  a  personal  trusty  and  cannot  be  dele- 
gated by  the  arbitrator  to  others.  (A) 

An  award,  therefore,  to  abide  by  the  future 
award  of  another,  would  be  bad.(/)  But  where  an 
award  has  formerly  been  made  of  the  same  matters^ 
it  seems  that  succeeding  arbitrators  may  adopt  it  as 
their  own,  generally,  or  with  such  alteration  as  they 
may  deem,  expedient,  and  direct  the  parties  to  ob- 
serve \t.{m) 

In  cases,  too,  where  the  arbitrators  are  unable  to 
decide  accurately  upon  some  particular  point,  from 
a  want  of  technical  knowledge  of  the  subject,  they 
may  avail  themselves  of  the  judgment  of  a  third 
person,  and  leave  to  him  to  determine  particular 
details  of  their  award,  as  to  the  extent  of  what  ei- 
ther  party  shall  pay  or  receive,  or  as  to  the  form 
■«nd  manner  in  which  the  award  shall  be  carried  in- 
to execution.(n) 

ik)  LirfciKx'  r.  Eh<I»  ,it  Atk.  501.  Jenk.  128.  Einei-y  v.  £meiT>  Ci  Ob£Hz.  726, 

(/)Rol  Aihii.H.  n  B.  20.  .Hani.  43.  Jcnk.  1S8. 

(m)Rol.  Arbit.  H.  12. 

(n   Emem  v.  Wast ,  6  Ves.  846. 
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An  award  was  made(o)  as  to  'the  surrender  of  a 
lease;  but  the  plaintiff  requiring.an  allowance  for 
improvements  which  he  had  made,  the  arbitrators, 
not  thinking  themselves  qualified  to  judge  as  to  this 
particular  question,  nominated  five  persons,  any 
four  or  three  of  whom  were  to  regulate  the  extent 
of  such  allowance.  The  parties  to  the  original  sub- 
mission assented  to  this,  and  bound  themselves  to 
abide  by  the  decision  of  the  persons  so  nominated. 
Three  of  the  nominees  made  an  award ;  and  the 
Court  held,  upon  an  objection  made,  that  the  di- 
rections as  to  the  lease  and  the  improvements,  for- 
med now  one  entire  award,  and  they  decreed  per- 
formance. 

In  the  case  of  Lingood  v.  Eade,(p)  it  was  award- 
ed, amongst  other  things,  that  the  plaintiff  and  de- 
fendant, their  respective  executors  and  administra- 
tors,should  mutually  execute  and  deliver  to  each  oth- 
er, a  good  and  sufficient  release  and  discharge,  (the 
form  to  be  previously  settled  by  one  of  the  Mas- 
ters of  the  Court  of  Chancery,'in  case  the  said  Court 
should  be  pleased  to  give  directions  for  the  settling 
thereof,)  whereby  the  said  parties  *  should  respect- 
ively release  to  each  other,  all  matters  in  differ- 
ence between  them,  &c.  To  this  award  it  was  ob- 
jected, that  the  arbitrator  had  improperly  delegat- 
ed a  power  which  it  belonged  to  him  alone  to  ex- 
ercise. But  the  Chancellor  over-ruled  the  objec- 
tion, observing,  at  the  same  time,  that  if  the  award 

(t)  Chardi  t.  Roper,  1  Cb.  Rep.  75. 
ip)  2  Atk.  501. 
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had  said  thaUthe  release  should  be  settled  by  the 
Court  first,  and  that  then  the  arbitrators  would 
consider  whether  they  should  order  a  release  be- 
tween the  parties ;  this  would  have  been  very  dif- 
ferent^ a:nd  he  should  have  inclined  to  think  it  a 
delegation  of  their  power,  and  the  award  conse- . 
quently  void. 

Again,  where  an  arbitrator  directed  that  such  an 
action  should  be  brought,  as  by  the  advice  of  coun- 
sel might  be  thought  best  for  deciding  a  particular 
question; (9)  that  one  party  should  give  the  other 
a  release,  as  fully  and  beneficially  as  counsel  might 
devise  ;(r)  be  bound  in  an  obligation  by  the  advice 
of  counsel ;(«)  pay  costs,  to  be  taxed  by  the  proper 
officer  ;{t)  the  award  was,  in  each  of  these  cases, 
held  to  be  unimpeachable  ;  since  the  arbitrator  was 
at  perfect  liberty,  under  such  or  similar  circum- 
stances, to  avail  himself  of  the  knowledge  of  others, 
and  to  adopt  their  judgment  as  his  own. 

It  must  be  observed,  however^  'that  the  person 
whose  judgment  is  so  adopted,  ought,  avowedly,  to 
possess  the  technical  knowledge  required,  and  be 
plainly  more  capable  of  doing  substantial  justice  in 
the  particular  case  referred  to  him,  than  the  arbi- 
trator himself.     For,  had  it  been  awarded  (w)  that 


(y)  Bro.  ,'37. 

(»•)  Ro!.  Arbit.  H.  7.  Cater  r.  StarUite,  Styles,  217.;  and  ace  Ljngootl  r. 
Eftde,  2  Atk.  501. 

(*)Ho1.  Arbh.H.  5. 

(0  Lingoocl  V.  Eadc,2  Aik.  501. ;  Furnis  v-  Hailaro»  Ftarnes,  166. ;  Winter 
t».  Garlick,  Salk.  75.  6  Mod,  195.  b.C.  Won-all  t>.  Ackworth,  2  Keb.  331. 
and  see  Hunter  v.  Bennison,  Hard.  43. 

{u)  Rol.  Arbit  H.  6. 
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such  an  action  should  be  brought^  or  such  a  release 
^ven^  not  as  counsel^  but  as  an  indifferent  person 
might  think  best ;  that  the  amount  of  costs  should 
be  detenmned  by  persons(t?)  not  officers  of  the 
Court,  or  the  like ;  such  directions  would  have  been 
respecdvely  void,  inasmuch  as  they  delegated  au- 
thority to  persons,  not  more  competent  than  the  ar- 
bitrator to  decide. 

Upon  one  occasion  it  was  awarded,(ti^)  that  a  par- 
ty should  beg  another's  pardon,  in  such  manner  and 
place  as  the  latter  should  appoint ;  this  was  held  to 
be  an  improper  delegation  of  the  arbitrator's  pow- 
er, it  being  entirely  his  province  to  determine,  un- 
der what  circumstances,  and  to  what  extent,  the 
apology  should  be  made. 

Mscanduct.'] —  It  very  rarely  happens,  that  an 
arbitrator  is  guilty  of  wilful  misbehaviour  in  the 
discharge  of  his  duty.  Such  cases,  however,  do 
sometimes  occur ;  and  in  any  instance  where  the 
misconduct  is  clearly  proved,  this  affords  good 
^und  for  setting  aside  the  award. 

A  submission  was  to  three  arbitrators,  or  any 
two  of  them.(^)  The  three  had  several  meetings, 
and  heard  the  parties  and  witnesses ;  but  one  of 
the  arbitrators  not  agreeing  with  the  others,  the  two 
held  private  meetings,  at  some  of  which  they  ad- 
mitted one  party  to  be  present,  and  soon  afterwards, 

without  notice  either  to  the  remaining  arbitrator  or 

— - —  -  -         ■  --   1 1 . I        I  - 

(«)  Nott  V.  Long,  Ca.  temp.    Hai-d.  181.  Str.  1025. ;  Philips  v.  Kniglitley, 
1  Barnard.  463. 
(«)  Glover  V.  Barry.  Lutw.  1597.  Salk,  71.  S.  C. 
(x^  Barton  v.  Kn^t,  2  Vera,  514.  ace.  Kcl.  132. ;  and  see  Ives  v."  MetealA 
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the  opposite  party,  employed  the  attorney  of  the 
party  who  had  attended  their  private  meetings  to 
draw  up  the  awards  and  then  published  it  so  made. 
The  award  was  set  aside ;  and  it  was  observed  by 
the  Court^upon  this  occasion,  that  where  parties  sub- 
mitted their  differences  to  three  arbitrators,  or  any 
two  of  them,  and  one  of  such  persons  was  excluded 
by  force  or  fraud,  from  the  meetings  held  for  de- 
termining the  matter,  that  alone  would  be  enough 
to  vitiate  the  award.  Strong  animadversion  was 
also  cast  by  the  Court,  upon  the  partiality  a)>par- 
ent  in  permitting  one  party  to  be  present  at  their 
meetings,  without  having  given  the  other  an  oppor- 
tunity to  attend. 

If,  however,  notice  of  the  meetings  be  duly  giv- 
en, the  mere  absence  of  the  other  party,  or  of  one 
of  the  arbitrators,  will  not,  in  itself,  destroy  the. 
award  ;(y)  for  where  a  reference  was  to  three,  and 
it  appeared  that  the  third  arbitrator  had  sufficient 
Inotice  of  the  meetings  held  by  the  other  two,  and 
might  have  been  present  if  he  w^ould,  the  Court 
held,  that  the  meetings,  and  the  award  made  by  the 
two  only,  under  such  circumstances,  were  perfectly 
regular.(z) 

Wilful  neglect  and  inattention  to  what  is  suggest- 
ed by  the  parties,  upon  any  material  point,  form 
good  ground  for  an  application  to  be  relieved  under 

an  award. 

Thus,  where  an  arbitrator  was  requested  to  defer 


(jf)  Waller  V.  King,  9  Mod.  63.  -i  Pt  Gu-Law  4r  Eq-  63. 
(x)  Barney  57.    See  PowUm  v,  Spr)-.  Ca.  temp.  FiDoh.  I 
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making  his  award  until  a  party  should  satisfy  him  as 
to  certain  matters  which  the  arbitrator  had  con- 
ceived to  be  against  the  party  applying,  and  al- 
though such  communication  was  made  only  two  or 
three  days  before  the  time  for  making  the  award 
expired,  yet,  the  request  not  having  been  compli- 
ed with,  the  award  was  set  aside.(a) 

Again,  an  award  was  held  to  be  void  where  the 
arbitrator  received  other  evidence,  after  notice  giv- 
en by  him  to  the  parties,  (and  in  which  they  ac- 
quiesced) that  he  would  hear  no  more,  notwith- 
standing he  made  oath  that  this  had  no  effect  upon 
his  award,  and  his  credit  was  unimpeached.(i)  The 
Court  said,  that  a  judge  must  not  take  upon  himself 
to  say,  whether  evidence  improperly  admitted  had 
or  had  not  an  effect  upon  his  mind ;  that  the  award, 
is  this  case,  might  have  done  perfect  justice,  but 
yet  upon  general  principles,  it  could  not  be  sup- 
ported. 

But  an  arbitrator  was  not  deemed  guilty  of  mis- 
conduct, who,  after  the  evidence  was  closed  before 
him  on  both  sides,  and  the  plaintiff's  attorney  was 
gone^  allowed  a  witness  for  the  defendant  to  be  re- 
examined ;  and  this,  although  the  witness  then  gave 
different  evidence  from  what  he  had  given  before, 
and  the  arbitrator  allowed  that  his  mind  was  influ- 
enced by  this  variation,  ic)  "Upon  what  ground 
"  in  law,''  said  the  Chief  Justice,  ^*  will  the  second 
*^  examination  impeach  this  award  ?  This  is  clear. 


(r)  Stteili^e  V'  ( 'Hrpeiiter,  5  P.  Wros.  361. 
(ft)  Walker  v.  F  ^bWicr,  6  Ves.  70. 
(c)  Atkinson  v.  Abmharo,  1  B.  4r  P-  ^''^ 


88  ARBITRATORS    AND    UMPIRE, 

"  that  if  the  arbitrator  had  thought  proper  to  ask 
^^  the  witness  a  question  for  his  own  information  af- 
^^  ter  the  evidence  was  closed,  that  circumstance 
^'  would  not  induce  us  to  set  aside  the  award.  If, 
*^  indeed,  it  appeared  that  there  was  any  surprize 
^'  in  it,  that  the  second  examination  had  been 
^^  brought  about  through  the  management  of  the 
^'  defendant's  attorney,  that  might  be  a  good  ob- 
^'  jection," 

Upon  a  late  occasion,((/ )  the  Court  of  Common 
Pleas  were  applied  to  for  relief  under  an  awards  up- 
on the  ground  that  the  defendant's  attorney  express- 
ed a  wish  to  the  arbitrator,  but  which  was  not  at- 
tended to,  that  another  meeting  should  take  place 
after  the  last  agreed  upon  to  be  held  was  over,  al- 
leging that  he  had  fresh  evidence  to  bring  forward, 
which  would  materially  alter  the  case. 

The  Chief  Justice  expressed  himself  to  the  fol- 
lowing effect : — "  In  every  case  of  this  kind,  an  ar- 
"  bitrator  must  use  his  own  discretion,  whether  he 
^^  will  grant  another  hearing  or  not.  In  the  pres- 
^^  ent  case,''  his  Lordship  observed,  "it  was  agreed 
^'  that  the  third  meeting  should  be  the  last,  and  at 
"  that  meeting  there  was  nothing  said  about  any  fresh 
"  evidence :  if  any  such  thing  existed,  it  should 
"  have  been  explicitly  stated  to  the  arbitrator,  as 
^'  a  reason  for  deviating  from  the  regular  course. 
''  The  arbitrator's  answer  to  the  application  was, 
"  that  he  could  not,  with  propriety,  comply  with 
"  it ;  and  as  he  was  to  judge  for  himself,  he  was  on 


(</)  Riuger  V.  Joyce,  1  Marshall  Rep.  404. 
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''  that  ground  fully  justified.  But  the  case  is  de- 
'^  fective  in  another  point ;  for  the  defendant's  at- 
**  tomey  states,  that  by  this  new  evidence,  the  ef- 
"  feet  of  the  plaintiff's  accounts  would  be  destroy- 
"  ed.  Now  he  could  only  know  that  from  the  de- 
^^  fendant,  and,  therefore,  before  we  set  aside  this 
^^  award,  we  should,  at  all  events,  have  required  an 
^^  affidavit  of  the  defendant  himself.'' 

Where  it  is  provided  by  the  submission,  that  ar- 
bitrators shall  choose  an  umpire  in  case  they  should 
be  unable  to  agree,  it  is,  of  course,  their  duty  to 
use  all  reasonable  circumspection  in  their  choice  of 
such  person ;  therefore,  to  throw  cross  and  pyle 
who  should  name  the  umpire,  was  held  to  be  decid- 
edly improper  ;(6)  since  it  was  leaving  that  to 
chance,  which  ought  to  have  been  the  subject  of 
mature  deliberation;  and  such  appointment  was 
declared  to  be  void. 

But,  in  one  instance,(^)  it  having  been  agreed 
upon  that  each  party  should  nominate  an  arbitra- 
tor ;  that  the  arbitrators  so  named  should  nominate 
a  third ;  and  that  these  three,  or  any  two  of  them, 
should  make  the  award ;  the  arbitrators  named  dif- 
ferent persons,  but  each  preferring  the  one'  made 
choice  of  by  himself,  though  not  disapproving  of  the 
other,  they  determined  to  toss  up  which  of  the  two 
nominees  should  act,  and  the  person  upon  whom  the 
lot  fell,  together  with  the  arbitrator  who  had  nam^ 
ed  him,  made  the  award,  without  the  other  first- 

{eyi  Vero.  486,  mc.  Sayer,  99.  Hewitt  v^  Parry. 
(S)  Neale  v.  Ledger,  16  £.  R.  51. 
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named  arbitratol-  joining  in  it  5  the  CJaurt  of  King's 
Bench  refused  to  set  aside  the  awardj — 

Lord  Ellenborough,  Ch.J.  saying; — «  This  is 
^^  not  a  tossing  up  between  the  two  arbitratol^  which 
"  should  nominate  the  third,  in  exclusion  of  the 
«  other,  which  would  have  been  bad  according  to 
"  the  cases  cited  5  but  after  having,  each  of  them, 
''  nominated  one,  and  each  of  them  thinking  that 
"  the  nominee  of  the  other  was  nearly  as  proper  as 
^^  his  own,  they  agreed  to  submit  their  opinion  to 
^'  this  mode  of  selection  of  one  out  of  the  two  fit 
"  persons.  I  cannot  see  any  objection  to  this.  The 
^'  mode  of  appointing  twelve  jurors  out  of  all  those 
"  who  are  returned  to  serve,  is  by  lot." 

In  a  case,(  A)  where  a  motion  was  made  to  set  aside 
an  award  upon  affidavits  stating  misconduct  of  the 
arbitrators  in  having  heard  one  side  only,  the  appli- 
cation was  most  vehemently  opposed  by  Holt,  Ch. 
J.,  who  contended,  that  the  arbitrators  being  ap- 
pointed by  the  parties,  their  integrity  ought  not 
afterwards  to  be  arraigned.  But  the  three  other 
Judges  thought  it  ^^  abominable,"  to  give  any  coun- 
tenance to  such  proceedings  as  those  alleged  in  the 
affidavits,  and  ruled  that  the  arbitrators  should  at- 
tend them.(t) 

The  circumstance  of  an  arbitrator  having  given 
excessive  damages,  is  ground  from  which  to  draw 

an  inference  of  partiality ;  and,  under  such  circum- 

„_ ■ '  ■  —  ■  '-        '    ^ 

(A)  Moiris  V.  Sir  Uichard  Reynolds,  Lcl.  Baym.  857. 1  Salk.  73.  S.  C. 

(i)  Tlic  exaniinntion  of  their  proceedings  vasmade  in  court  npoo  afiidavits. 
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stances^  the  Court  will  sometimes  afford  relief  ;(&) 
but  a  very  clear  case  should  be  made  out^  in  order 
to  support  such  an  inference. 

It  seems  scarcely  necessary  to  say^  that  proof  of 
an  arbitrator  having  received  money  frojxk  one  of 
the  parties^  would  afford  a  strong  presumption 
against  the  fairness  of  an  award. 

Thus^  an  award  was  set  aside  where  the  arbitra- 
tors insisted^  before  making  th^r  award,  that  three 
guineas  should  be  given  to  each  of  them  by  each  of 
the  parties  for  their  trouble  and  expences ;  and 
which,  upon  the  defendant  refusing  to  pay,  the 
plaintiff  paid  entirely.  (/) 

Upon  this  occasion,  Lord  Harowicke  said, — 
^'  Where  arbitrators,  Jet  their  characters  otherwise 
^<  be  never  so  unexceptionable,  take  money  of  one  of 
"  the  parties  singly,  whether  for  charges  or  any 
^^  thing  else,  before  making  their  award,  as  this  is 
"  a  matter  of  so  tender  a  nature,  that  even  the  ap- 
^^  pearance  of  an  evil  in  it  is  to  be  avoided,  and  as 
'^  such  a  practice  might  be  of  dangerous  example, 
^<  it  is  sufficient  cause  to  set  aside  an  award ;  for  if  it 
«  were  to  be  suffered,  it  would  be  hard  to  distin- 
"  guish  what  is  corruption.^^ 

In  any  case  of  flagrant  misconduct  on  the  part 
of  an  arbitrator,  the  injured  party  may  maintain  an 
action  against  him  to  recover  a  compensation  in 
damages  ;(m)  may   prefer  an  indictment ;  or  make 

(k)  See  Brown  V.  BrowntSCh.  Ca.  14a  S.  C.  I  Vem.  167.;   aim  Cooper 
V.  — .,  3  Ch*  Rep.  42. 

(2)  Shepbaril  v.  Bnuid,  Ca.  temp.  Hardw.  53.  S.  C.  CunDingfaam'a  Rep.  50 
S  Barnard.  463. 

(ffl)  Wills  V.  Maecarmiek,  3  Wil«.  148. 
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him  defendant  to  a  bill  in  equity.(n)  Sometimes 
the  Court  of  Chancery  will  decree  an  arbitrator, 
who  has  been  guilty  of  undue  partiality,  to  pay  the 
costs  ;(o)  and,  in  one  case,  where  the  referee  had 
made  an  improper  declaration,  this  mode  of  punish- 
ment was  resorted  to.{p) ' 

Upon  any  occasion,  however,  where  the  conduct 
of  an  arbitrator  comes  under  the  eye  of  the  Court, 
the  utmost  indulgence  is  shewn  in  construing  his 
motives,  and  every  protection,  consistently  with  sub- 
stantial justice,  is  afforded  him.  The  Courts  inter- 
fere against  awards  or  arbitrators  with  the  greatest 
reluctance,  and  will(9)  refuse  to  listen  to  a  stale 
complaint,  where  there  has  been  a  long  acquies- 
cence in  the  decision  by  the  parties. 

Wherever  it  is  a  term  of  the  submission,  that  no 
bill  in  equity  shall  be  brought,  the  arbitrators,  not- 
withstanding their  award  be  defective  in  point  of 
law,  may  plead  it  in  bar  to  any  bill  which  may  be 
filed  against  them.  But  if  the  bill  allege  corrup- 
tion and  partiality,  they  must  support  their  plea 
by  shewing  themselves  innocent  of  the  charge,  or 
the  Court  will  give  the  party  a  remedy,  by  making 
them  pay  costs. (r)  The  Lord  Chancellor,  in  one 
case,(«)  animadverted  strongly  upon  the  practice 

(n)  Loodsdale  v.  Littledale»  2  Ves.  Jan.    43S.  Sir  George  Moore  v.  Foster 
Yelv.62. 

(o)  See  2  Ves.  jan.  453. 2  Alk.  41S. 

(J))  See  Ward  v.  reriarot  cited  in  Chicot  u    Lequesne,  2  Ves.   315.  Seci 
Brown  V.  Brown,  2  Ca.  Ch.  140. 

(q)  1  Br.  Prec.  Ch.  5. 

fr)  liogood  V.  Cioucber,  2  Atk.  395.  Aoc.  Evans  v.  Harrisy  2  Veaey  tnd 
Beame,  36  i. 

(<)  Ling;ood  v>  Croueher. 
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of  making  the  arbitrators  defendants  to  such  a  bill^ 
sayings  ^^  that  it  would  be  a  very  great  hardship 
'*  upon  persons  who  undertake  a  reference,  if  they 
<<  should  be  harrassed  with  suits ;  and  that,  allowing 
<^  their  liability  to  a  bill  being  brought  against  them, 
<<  would  effectually  dbcourage  persons  of  worth 
^^  from  taking  upon  themselves  such  an  office.'' 

In  the  above  case,(^)  the  name  of  the  arbitrator 
was  permitted  to  be  struck  out  on  motion ;  but  we 
may  remark,  that  the  circumstances  of  it  bore  with 
peculiar  hardship  upon  the  arbitrator,  since  he  had 
made  it  a  condition  of  his  accepting  the  reference, 
that  no  bill  in  equity  should  be  filed ;  and  yet  one 
was  filed,  charging  corruption  and  partiality* (t/) 

In  one  instance,(t')  where  a  bill  was  brought  for 
the  purpose  of  obtaining  relief /rom  an  award  made 
by  some  of  the  East  India  Company,  and  the  arbi- 
trators, together  with  some  other  members  of  the 
Company,  were  made  defendants ;  they  demurred 
to  the  whole  bill,  contending,  that  the  plaintiff 
could  have  no  decree  against  them,  and  that  their 
answers  would  be  no  evidence  against  the  Company ; 
and  that  the  plaintiff  might,  if  he  thought  proper, 
examine  them  as  witnesses.  The  demurrer  was  al- 
lowed, and  they  were  not  put  to  answer  the  bill  as 
to  matters  of  fraud. 

It  has  been  decided  at  nisi  prlusj  that  an  arbi- 
trator may  be  called  to  prove  facts  admitted  before 
him  as  arbitrator. (tc^)     ^^  Evidence  of  concessions 

(0  Ibid. 

(«)  See  Anon.  3  Atk.  644. 

(v)  Dr.  Steward  v.  EmA  India  Company,  9  Vern.  3V0. 

(w)  Gregory  V.  Howard,  3  Eq).  N.  P.  C.  113. 
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lease  having  general  words  enough  to  take  in  all^ 
the  Chief  Justice  Eyre  would  not  suffer  any  evidence 
to  be  given  to  contradict  the  awards  and  the  plain- 
tiff had  a  verdict^  with  one  shilling  damages,  (i) 

It  is  not  in  the  least  degree  incumbent  on  an  ar- 
bitrator to  state  his  reasons  upon  the  face  of  the 
award  :  nor  is  he  compellable  afterwards  to  discov^ 
er  them. 

To  a  bill  brought  against  an  arbitrator  seeking  a 
discovery  of  the  grounds  on  which  he  had  decided^ 
he  pleaded  in  bar  that  he  was  not  obliged  to  set 
them  forth.(c)  The  Court  thought  it  unreasonable^ 
that  an  arbitrator  should  be  put  to  so  much  trouble^ 
and  allowed  the  plea.  Upon  this  occasion  Lord 
Hardwicke  observed,  that  unless  there  were  cor- 
ruption or  partiality  in  the  arbitrator,  the  award 
could  not  be  set  aside  upon  motion  ;  and  that  if  it 
should  be  allowed  to  make  arbitrators  defendants^ 
and  give  them  the  trouble  to  set  forth  their  partic- 
ular reasons,  upon  which  the  award  was  founded,  it 
would  introduce  great  inconvenience,  and  be  a  dis- 
couragement to  any  person  to  undertake  a  reference. 
If  there  were  any  palpable  mistake  made  by  an  ar- 
bitrator, or  miscalculation  in  an  account  that  had 
been  laid  before  him,  the  party  aggrieved  might 
bring  his  bill  against  the  party  in  whose  favour  the 
«ward  was  made,  to  have  it  rectified ;  but  that  it 
ought  not  be  brought  against  the  arbitrator.  His 
Lordship  further  said,  he  did  not  know  whether 

{b)  SXkv\\\n%  V.  Farmer,  Strange,  646, 
(c)  Anon  3  Atk.  644. 
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there  was  any  established  rule  of  the  Courts  with  re- 
gard to  arbitrators  setting  forth  the  reasons  of  their 
awards  and  how  far  they  were  subject  to  discover^ 
and  how  far  not ;  but  if  there  were  none^  he  should 
have  no  scruple  to  make  one. 
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CHAPTER  V, 


The  Award. 

The  qualifications  requisite  to  the  validity  of  the 
award  are^  that  it  be  made  consonant  to  the  submis- 
sion ;  that  it  be  certain ;  be  of  things  possible  to  be 
performed,  and  not  contrary  to  law  or  reason ;  and^ 
lastly,  that  it  be  final. 

Consonant  to  the  Submission.'] — ^The  authority 
l^ven  to  the  arbitrators  should  not  be  exceeded,  nor 
should  it  be  imperfectly  exercised.  Their  decis- 
ion ought  not  to  extend  to  persons  or  to  things  be- 
yond the  scope  of  the  submission  :  if  the  submission 
be  conditional,  the  award  must  contain  a  distinct 
adjudication  as  to  every  person  and  every  thing 
within  it ;  if  general,  this  is  not  necessary. 

In  the  first  place,  the  award  must  not  extend  to 
persons  or  to  things  beyond  the  scope  of  the  sub- 
mission. 

Thus,  where  two  only  have  submitted,  the  arbi- 
trator cannot  take  upon  himself  to  decide  as  to  mat- 
ters in  dispute  between  one  party  and  the  other  in 
common  with  third  persons,  not  parties  to  the  sub- 
mission.(/i) 

la)  Rol.  ArWt.  I>*  4.;  out  tee  Ouyons  v*  Cheese,  Uitw.  530. 
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Upon  this  principle^  it  would  seem  that  an  awards 
Erecting  a  qui  tmn  action  to  cease^  could  not  be 
supported.(6) 

If  it  were  awarded^  that  a  stranger  to  the  submisr 
sion  should  give  a  bond  as  a  security  for  perform- 
ance of  the  award  by  one  party ;  that  the  party, 
^\a&  wife,  and  son,  should  join  in  a  conveyance  ;(e) 
that  the  servant  of  the  party  should  pay  a  sum  of 
money  \[(t)  that  the  party  should  be  bound  with 
sureties  for  the  performance  of  any  particular  act^ 
(e)  and  the  like  $  such  directibns  in  an  award  would 
be  of  no  force,  as  fkr  as  such  strangers  to  the  sub- 
mission were  concerned. 

The  case  would  be  the  same,  if  it  were  awarded 
that  one  of  the  parties  should  pay^  or  execute  some- 
tlung  to  a  stranger  \{g)  as^  if  an  award  directed  one 
party  to  make  a  lease  to  the  other  for  life,  with  re- 
mainder to  J.  S.,  the  latter  part  of  such  direction 
would  be  void.(A) 

But,  in  a  case  where  differences  which  had  arisen 
between  A  and  B  were  jeferred  to  arbitration^  and 
it  was  awarded  that  B  should  pay  A  30/.,  in  satisfac- 
tion of  all  sums  due  to  him  out  of  the  estate  of  one 
C^  a  stranger  to  the  submission,  it  was  held  that,  as 
it  did  not  appear  that  B  was  executor  or  adminis- 
trator of  C ;  was  a  trustee  for  him  ;  that  he  had 
any  of  C's  property  in  his  hands,  or  had  submitted 


(6)  btTMige,  903.  PbilifM  v.  Knightlcy. 

(c)  Cora.  Dig.  Arbit  £.  1.  Rol.  Arbtt.  N.  9.  K  iUaj,  43.  h,  Gqdb.  165. 

(^  9  Leon.  03- 

(e)  Coke  v.  Whorwooc!,2  Lev.  6. 1  Leon.  140. 

{g)  Rol.  Arbit  B.  7.  (/i)  Cro.  Eliz.  758. 
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in  his  behalf^  B  covM  not  be  hoimd  by  such  an 
dxvard.(^) 

There  is  a  distinction^  however^  to  be  observed, 
where  a  stranger  to  the  submsssion  is  noticed  in  the 
award,  only,  as  the  instrument  or  agent  of  one  of 
the  parties ;  under  such  circujnstaJaces,  a  divectioi^ 
affecting  hijn  in  such  capa/city,  is  vaUd.(a)  And, 
in  favour  of  awards,  the  Courts  mil  generally  in- 
jtend  this,  without  the  contrary  be  shewn. (6) 

Thus,  if  one  of  two  parties  to  a  submission  were 
directed  to  pay  a  sun  of  money  to  a  banker,  or  so- 
licitor, on  account  of  the  other  ;(c)  to  deliver  up 
any  thing  to  the  authorized  agent  or  servant  of  the 
party,  for  his  use,(rf)  such  directions  in  an  award 
would  be  unimpeachable. 

Again,  where  that  part  of  an  award,  in  which 
the  name  of  a  stranger  is  introduced,  appears  to  be 
evidently  for  the  advantage  of  a  party,  the  Courts 
would  be  very  unwilling  to  interfere  against  the 
award ;(«)  as  if  it  were  awarded  that  one  party 
should  pay  to  B,  a  stranger  to  the  submission,  a 
sum  of  money  in  which  the  other  party  was  bound 
to  B.(^) 

In  the  case  of  a  submission  by  the  trustee,  with 
the  assent  of  the  cestui  que  trusty  an  award  of  pay- 


(z;  Adaros  v.  Statharo,  2  Lev.  235. 

(a)  Com.  Dig.  Arbit.  £.  7. 

(6)  3  Leon.  62. 

(c)  Com.  Dig.  Arbit.  E.  7.  Salk.  74.  Lil.  Raym.  12.1. 

{(l)  Gale  V.  Northam,  Kel.  127. 

(e)  Rol.  ArWt.E.  5.  Bedam  v.  Clerkson,  Ld.  Rajrm.  123.  Dale  v.  Mottram, 
2  Barnard.  291.  Bird  v,  Bird»  Salk.  74. 

is)  Beckett  V.  Tay loV,  1  Mod.  9.  S.  C.  2  Keb.  646.    Sec  Uol.  Arbit.  K.  11 . 
BATsej  V.  Clipebam,  Cro  Car.  641. 
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ment  to  the  cestui  que  trusi  would  be  valid^  though 
he  were  not  formally  a  party.(A) 

Secondly,  in  respect  of  the  things  submitted,  the 
award  must  not  extend  heyond  them. 

Thus,  where  upon  a  reference  of  certain  distinct 
things,  the  arbitrator  professed  to  decide  upon  a 
baDd,(t)  which  it  was  clearly  intended  should  not 
be  submitted  to  him,the  award  was,  in  that  particular, 
held  to  be  void.  Where  all  matters,  except  an  obli- 
gation, were  submitted,  and  the  award  was  of  all 
demands  ;(A)  where  the  submission  was  of  all  mo- 
nies expended  for  the  wife,  at  her  request,  and  the 
award(/)  was  of  all  monies  expended  for  the  wife, 
the  arbitrator  was,  in  each  case,  held  to  have  ex- 
ceeded his  authority. 

It  has  been  determined,  that  upon  a  reference  of 
yi  actions,  an  award  cannot  be  made  of  causes  of 
action  ;  but  it  was  said,  that  if  all  actions  and  quar- 
reb  had  been  submitted,  the  award  might  have 
been  good.(m) 

Where  the  submission  is  of  a  particular  differ* 
ence,(n)  there  being  other  things  in  controversy, 
an  award  of  general  releases  is  an  excess  of  the  ar- 
bitrator's authority,  and  invalid.  But  it  seems  that 
the  arbitrator  should  have  had  notice  of  the  exist- 
ence of  such  other  differences,  or  it  must,  at  least, 
be  proved  that  they  did  exist,  at  the  time  when 

(A)  Lynch  v.  Cleroence,  1  Lutw.  571. 

(i)  Ca.  Temp.  Finch.  185> 

{k)  Com.  Dig.  Arhit.  E.  3. 

(0  Cra  Jac.  639.  Watcn  v.  Bridges. 

(m)  RoI.  Arbit  C.  !•    See  3  Bulstr.  312. 

(n)  2  Mod.  309.  Hill  «.  Thorn. 
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the  award  was  made^  since  the  Court  would  not 
presume  that  they  existed. 

Arbitrators  were  held  to  have  exceeded  their  au- 
thority^ who  awarded  that  the  submission-bonds 
should  be  given  up.(o) 

Certain  differences  respecting  money  transactions 
being  submitted^  the  referee  awarded^  that  one  par- 
ty should  convey  a  house  and  lands  to  the  other ; 
this  was  considered  clearly  bad.(/^)  But^  had  the 
submission  been  of  all  demands  between  the  parties^ 
it  seems  that  the  direction^  as  to  such  conveyance, 
would  have  been  valid  •^[q)  since,  under  such  a  pow- 
er, an  award  might  have  been  made  of  any  disputes 
concerning  the  lands  of  the  parties,  depending  at 
the  time  of  the  submission. 

Upon  a  reference  of  all  matters  in  difference 
between  two  partners,  it  was  not  considered  an  ex- 
cess of  authority,  that  the  arbitrator  awarded  a 
dissolution  of  the  partnership. (r)  Nor,  upon  a 
submission  of  a  controversy  between  a  parson  and 
his  parishioners,  which  related  to  the  payment  of 
tythes  in  specie  or  not,  was  it  considered  an  undue 
exercise  of  power,  to  award,  that  so  much  a  year 
should  be  paid  for  tythes.(*) 

And  again,  a  question  of  the  right  of  two  rectors 
to  the  tythe  of  certain  lands  having  been  submit- 
ted, the  Court  held,  that  an  award  of  undivided 


(o)  Doyley  v.  Button,  Ld.  Raym.  533. 

Qb)  Ca.  temp.  Finch.  14i. 

(9)  Keilway,  99.  Br.  Arbit  22.  Ace.  Ld.  Raym.  115.  Mai-ks  v.  Marriott. 

(r)  Green  v.  Waring*  1  Bl.  Rep.  475. 

(«)  R0I.  ArbU.  D.  8. 
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moieties  of  such  tythe  to  the  two  rectors^  was  per- 
fectly consonant  to  the  submission.  (/) 

The  first  part  of  the  second  division  of  the  rule 
is  now  to  be  considered-*— This  is,  that  if  the  sub- 
mission be  conditional,  <^  so  as  the  arbitrator  decide 
<<  of  and  concerning  the  premises,''  he  must  adju- 
dicate upon  each  distinct  matter  in  dispute  of 
which  he  has  notice.(t^) 

Thus,  if  upon  a  conditional  submission  of  all  con- 
troversies between  A  and  B,  of  the  one  part,  and 
tJ  of  the  other,  the  arbitrator  were  to  award  of  all 
disputes  between  A  and  C,  omitting  to  mention  B, 
the  award  would  be  void.(2;)  And  even  where  a 
party  has  submitted  for  another,  it  seems  that  an 
award  made,  without  noticing  that  other,  though 
not  a  party,  could  not  be  8upported.(t£^)  * 

If  it  be  provided  by  the  submission,(j7)  that  the 
award  shall  be  made,  on  or  before  a  particular  day, 
in  this  a  condition  is  implied,  that  it  shall  be  made 
of  and  concerning  the  premises ;  and  the  obligation 
upon  the  arbitrator,  to  decide  expressly  each  point 
submitted  to  him  has  full  force. 

Thus,  where  upon  a  reference  of  all  matters  and 
controversies,(5f )  &c.  depending  between  two  par- 
ties, and  also  of  and  concerning  the  value  to  be  put 
on  the  hop-poles  and  potatoes  in  certain  land,  and 

(0  3  Ta-uii.  426.  Prowerr.  Gbringe. 

(«)  Rol.  Ai  jir.  L.  9.  1 1.  Com.  Pig.  Arbit.  R.  6.  Dyer»216.;  Riwleo  v.  Kpiglit* 
€ro.  Bllz  83").  Liitw.  554*  Freeman  v.  Baspoule,  %  Browiil.  309. 

(v)  Rol.  Aibit  O.  8.     See  Hardrcto  399. 

(9)  Bean  'D-  Newbur} » 1  Lev*  139. 

(x)  Latw.  202.  WiUca,  268.  Bradford  t>.  Pryan,  7  Mod.  349,  S.  C. 

(y>7  E.  B.  80.  Kandall  v.  Randall,  Aoc  LaiIw.  202.  See  10  E.  R.  58.  8  E.  R> 
12.  George  v.  Louilcy.  6  Vcs.  jan.  7a 
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the  workmanship  done  thereto^  &c.  ;  and  also  con- 
cerning the  rent  to  be  paid  annually  by  the  plaintiff 
ta  the  defendant  for  the  land,  so  as  the  said  award 
were  made,  &c.  before  a  certain  day  ;  the  arbitra- 
tors found  the  value  of  the  hop-poles  and  potatoes 
to  be  154/.,  and  the  balance  due  from  the  plaintiff 
to  the  defendant  to  be  20/.  19s.  8rf. ;  but  neglected, 
altogether,  to  notice  the  rent  to  be  paid  for  the 
land.  The  award  was  held  bad  in  totOy  Lord  El- 
LEKBOROUGU  sayiug, — The  authority  given  to  the 
arbitrators  was  conditional,  ita  quody  they  should 
^^  arbitrate  upon  those  matters  by  a  certain  day. 
'^  If,  then,  they  fail  as  to  one  of  them,  the  condi- 
^'  tion  has  not  been  performed,  upon  which  the 
^'  award  was  to  have  its  obligatory  effect ;  and  here 
^'  they  have  stopped  short,  and  have  omitted  to 
'^settle  one  of  the  subjects  of  difference  which  was 
^'  stipulated  for.  This  is  not  like  the  case,  where 
^^  an  award,  being  good  in  part,  and  bad  in  part, 
^'  the  good  part  shall  not  be  vitiated,  by  the  arbi- 
''  trator  having  also  directed  something  to  be  done 
^'  which  is  superfluous  and  bad.  Here  the  very 
^'  condition,  on  which  the  parties  submitted  to  the 
^^  award,  has  failed.'^ 

It  may  not  be  improper,  in  this  place,  to  remark, 
that,  in  order  to  impeach  an  award,  made  in  pursu- 
ance of  a  conditional  submission,  on  the  ground  of 
part  only  of  the  matters  in  controversy  having  been 
decided,  the  party  must  distinctly  show  that  there 
were  other  points  in  difference,  of  which  express 
notice  was  given  to  the  arbitrator,  and  that  he  ne- 
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glected  to  determine  them.     The  Courts  will  not 
presume  the  eontrary.(2r) 

In  any  case^  where  the  submission  is  of  all  contrO" 
versies  until  a  particular  day^  and  an  award  is  made 
on  a  previous  day,  unless  it  be  shewn  specially  to 
the  Court  that  a  diiTerence  did  arise  between  those 
days,  the  award  will  not  be  set  aside.(a) 

It  is  matter  of  evidence,  whether  or  not  a  partic- 
ular subject  of  complaint  has  been  notified  to  the 
arbitrator.  And  if  it  should  appear  that  the  party, 
complaining  of  an  omission,  has  himself  kept  back 
any  thing  which  ought  to  have  been  communicated 
to  the  arbitrator,  the  Court  will  certainly  not  inter- 
fere to  relieve  him  under  the  award.  Thus,  where 
disputes  had  arisen  between  the  master  and  owners 
of  a  ship,  respecting  the  ship's  accounts  on  a  cer- 
tain voyage,  and  all  manner  of  actions,  and  causes  of 
action  between  the  parties,  were  referred  to  arbi- 
tration ;(6)  it  was  held  not  competent  to  the  own- 
ers to  claim  a  deduction  of  a  certain  sum,  the  price 
imd  proceeds  of  certain  goods  shipped  on  their 
joint  account)  the  whole  of  which  price  had  been 
paid  by  the  owner  in  the  first  instance,  on  the 
ground  that  that  particular  adventure  formed  no 
part  of  the  disputes  between  them,  and  had  not 
been  submitted  to,  nor  taken  into  the  consideration 
of  the  arbitrators,  because  it  was  plainly  within  the 

(t)  Sec  Rol.  Arbit  B.24.  Cro.  Car.  2l6. 
(a)  See  Rol.  Arbit  M.  5.  Cro.  El».  858.  Cro.  Jac.  «16. 
(6)  Smith  V.  Jobnsoo,  15  E.  R.  313.  See  Eq.  Ca.  Ab.92.  Ca.  temp.  Hard  v. 
589.  Ca.  Ch.  tS6- 

16 
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scope  of  the  reference,  and  it  was  the  owner's  own 
fault,  if  he  kept  back  that  item  of  the  account. 

TTie  next  point  to  be  obser\'ed  is,  that  if  the  sub- 
mission be  generally  framed,  and  it  appear  not  to  be 
a  condition  of  it,  that  the  arbitrator  shall  decide 
each  point  distinctly,  an  award  extending  to  some 
of  the  persons,  or  determining  some  of  the  matters, 
without  noticing  particularly  others  mentioned  in 
the  submission,  will  be  good ;  provided  no  such  con- 
nexion exist  between  these  latter,  and  the  things 
decided,  as  to  leave  any  uncertainty  upon  the  face 
of  the  award.(c)  ^^  Even  in  the  earlier  cases,(rf) 
^^  so  long  since  as  Rollers  Abridgment  Arbitrement, 
^^  L.  it  was  in  some  cases  held,  that  unless  there 
^^  was  a  clause  ita  quod  fiat  de  prwmimsj  it  was 
^^  sufficient  to  make  the  award  good,  that  one  point 
<^  was  decided,  if  it  were  not  necessary,  in  order  to 
<^  make  the  award  just,  that  the  others  should  be 
^'  decided  also.  In  the  case  of  Payne  v.  Cook,  ad- 
<^  judged  many  years  since  in  the  Exchequer  Cham- 
^'  ber,  many  points  relating  to  awards  were  to  be 
^'  determined,  and,  amongst  others,  this  general 
^^  doctrine  was  strongly  laid  down ;  that  as  there 
^'  was  no  clause  in  the  submission,  providing  that 
^<  tile  award  should  be  made  on  all  the  points  sub- 
'^  mitted,  if  the  matters  omitted  were  not  necessa- 
^^  rily  dependent  on,  and  connected  with  the  other 
^^  points,  the  award  should  be  sustained/' 

(c)  Kol.  Ai'bit  L.  pawn,  £  Vera.  109.  Hide  v.  Cooth.  Fi-e^man  v  Bas- 
poulei  Browiil.  i^09.  Cro.  £liz.  838.  RiBden  v.  Inglet.  Libtrap  v.  i>1eld,  1  Keb. 
885. 

(d)  Per  CLainbre,  J.  1  Taunt  549.  Simmoiids  r.  Swaine.  Ace.  Ingram  r. 
Mibie,  8  E.  R.  450. 
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It  has  been  said^  that  this  distiactioD  (between  a 
general  and  a  conditional  submission^  as  affecting 
the  validity  of  an  award  made  upon  some  points  on- 
ly of  the  case  submitted^  does  not  hold  in  a  court 
of  equity  ;(c)  but  it  may  admit  of  doubt  whether, 
at  the  present  day^  this  doctrine  would  be  support- 
ed. In  the  case  of  Hide  v.  Cooth,(^)  there  is  a 
dictum  of  Lord  Maynard  recognizing  the  exact 
principle  which  obtains  in  a  court  of  law. 

Certain.2 — ^The  award  ought  to  be  certain,  to  be 
so  expressed,  that  no  reasonable  doubt  can  arise  up- 
on the  face  of  it,  as  to  the  arbitrator's  meaning,  or 
as  to  the  nature  and  extent  of  the  duties  imposed  by 
it  on  the  parties. (A) 

Thus  if  an  award  were  made^  directing  one  party 
to  bind  himself  in  an  obligation  for  quiet  enjoyment 
of  lands  or  the  like ;  and  it  were  not  expressed  in 
what  sum  the  obligor  should  be  bounds  the  award 
would  be  void.(t)  The  "'same  if  it  were  awarded 
that  one  should  give  security  to  the  other^  for  the 
payment  of  a  sum  of  money^  or  the  performance  of 
any  particular  act,  and  the  particular  kind  of  secu- 
rity were  not  specified.  (A) 

Where  A  was  commanded  to  pay  B  so  mucli 
money^  for  every  one  of  several  quarters  of  malt^ 
as  a  quarter  of  malt  should  then  be  sold  for^  and  no 


(0  Colwt'l  r.  Chikl,  1  Ca.  Ch.  86.  Hide  v.  I'etil.ih.  18C. 
(f)  «  Vern.  109. 

(h)  Rol.  Arbit*  Q.  1.     Hnvkkiiis  v.  Coklough,  Burt'.   ~*^- 
(*)  5  Co.  77.     Rol.  Arbit.  Q.  4.    See  Dacoo  v.  DuL..,Ty,  Ld.  KHym.  146 
(*•)  Vin.    Arbit.    Q.   Vl»    Thinnc  v.   Uigby,  Ci-o.    Jac.    314.     Tipping    v 
Sroiib,   Stmnge,   lOM.    Dapoit  v.  VVilifgoose,  'J  B  jUu-.  260. 
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particular*  market  was  mentioned^  by  a  reforence  t6 
which  the  sum  might  be  ascertained ;  the  award 
was  held  bad  for  uncertainty,  (c)  Again  where  an 
award  directed  that  one  party  should  pay  to  the 
other  <^  his  day's  work  and  task  work ;"  the  latter 
pay  to  the  former  25/.^  and  then  that  general  releases 
should  be  g^ven  on  both  sides ;  but  the  precise  sum 
to  be  paid  for  the  task  work  and  day  work  was  not 
ascertained;  the  same  objection  was  started^  and 
allowed  to  prevail.(rf) 

Awards  that  one  party  should  pay  to  the  other 
5/.  for  quit  rents  and  other  small  things  ;{e)  so 
much  money  as  should  be  due  in  conscience  \{g)  so 
much  as  certain  land  should  be  worth  ;(A)  give  up 
a  certain  obligation  to  the  other,  without  describ- 
ing it  more  particularly,  (i)  deliver  certain  goods 
specified,  ^^and  also  several  books,''(A)  were,  in 
each  case,  held  to  be  uncertain,  and  therefore  void. 

Again,  directions  in  an  award,  that  the  defend- 
ant should,  at  a  certain  time  mentioned  in  the 
award,  pay  to  the  plaintiff  the  sum  of  4/.  15«. ; 
and  all  costs  and  charges  due  to  the  stewards  and 
attomies  on  account  of  ai^  action  of  replevin,  de- 
pending in  the  court  of  the  Hundred  of  Norman 
Cross,  and  all  the  costs  and  charges  of  the  arbitra- 
tion bonds  and  the  award ;(/)  that  one  party  should 

(r>  Hurst  v*  Bambridge,  Rrjl-  Arbtt.  Q.  7« 

{d)  Pope  V.  Brett,  2  Saand.  ^63. 

(e)  Rudston  v.  Yates,  March  144. 

(^)  Watson  t>.  Wataonf  Style,  28. 

(h)  Skin.  248. 

(t)  Bediun  v,  Clerkson,  Ld.  Rajoi.  124 

(k)  Cooksoo  V.  Oglei  1  Lutw.  550. 

(0  Addison  v  Gray»  2  Wils.  269. 
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pay  to  the  other  a  certain  sum  of  money  by  differ- 
ent payments  at  several  days,  the  last  of  which  pay- 
ments should  be  two  years  after  the  awards  and 
that  on  the  last  payment  the  payee  should  give  a 
release  of  all  actions  to  the  day  of  the  date  of  the 
release  ;(m)  that  the  defendant  should  pay  all  ex- 
penses of  a  suit^  and  all  reasonable  expenses  incur- 
red in  respect  of  the  said  suit,(n)  were  severally 
held  bad  for  uncertainty. 

This  certainty,  however,  is  to  be  judged  of  to  a 
common  intent,(o}  and  the  Courts  will  not  suffer  an 
award  to  be  disturbed  which  is  as  far  certain,  as 
from  the  nature  of  the  subject  of  it,  could  be  rea- 
sonably expected ;  and  where  the  directions  of  the 
arbitrators,  though  not  decidedly  certain  upon  the 
face  of  the  award,  can  with  tolerable  ease  be  reduc- 
ed to  a  certainty,  as  by  reference  to  any  written 
document,  or  the  inspection  of  any  particular  thing, 
house^  or  land,  the  award  will  not  be,  on  this 
ground,  impeachable.     In  a  case,(j&)  where  it  was 
awarded^  that  a  party  should  pay  a  certain  propor- 
tion of  the  charge  of  a  particular  voyage,  and  allow 
his  part  of  the  loss  that  should  come  to  the  ship  up- 
on account,  the  award  was  held  good  ;    since  such 
charge  and  such  loss  might  be  ascertained,  and 
when  ascertained,  the  proportion  to  be  paid  would 
be  a  fixed  and  certain  sum. 

An  award  which  directs  the   party  to  pay  the 


(»)  bimlej  V.  Hutton»  1  Rol.  Itcp.  271. 

(n)  BargrBve  v.  Adkini,  3  Lev.  413. 

(•)  Per  Lord  Mansfield,  vid'  Hawkins  v.  Colcloiigli,  Rurr.  1273. 

ip)  See  Hoi.  Arbiu  H.  14. 
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charges  of  a  particular  suit  upm  a  bill  delivered 
or  indeed^,  generally^  is  binding ;  since^  though  un- 
known at  the  time  of  making  the  awards  by  the  de- 
livery of  the  bill,  or  by  application  to  the  o^cer  of 
the  Court,  the  matter  may  be  reduced  to  a  certain- 

In  all  these  cases  of  prima  facie  uncertainty,  there 
must  be  an  averment  in  pleading  the  award,  to  aid 
it(r)  Thus,  in  the  case  last-mentioned,  it  would 
be  necessary  to  aver  that  the  officer  did  tax  the 
costs,  and  that  the  costs  so  taxed  amounted  to  such 
a  sum. 

The  circumstance  of  an  award  being  in  the  alter 
native,  will  not  destroy  it ;  for  no  doubt  can  arise 
upon  a  direction,  that  a  party  shall  perform  one  of 
two  things,  though  it  be  left  for  him  to  determine 
which  he  will  perform.(^) 

If  the  payment  of  money  be  awarded  generally, 
it  cannot  be  objected  to  the  award  that  it  is  uncer- 
tain, from  no  time  or  place  for  such  payment  being 
fixed ;  the  Courts  will  intend  that  it  is  to  be  paid 
within  a  reasonable  time,  and  the  place  is  perfectly 
immaterial.(/) 

Possible  to  be  performed.']— It  seems  scarcely 
necessary  to  observe,  that  an  award  must  be  of 
thmgs  possible  to  be  performed ;  but  we  may  re- 
mark, that  the  impossibility,  in  order  to  vitiate  the 


(7)L;nficWr.  Ferne,3Lev.  18.  FarnistJ.  H«Uam,  Barnei,  166.  Beale  t?. 
Bc'uU-,  Ci-o.  Car.  383.  Fox  v.  Smith,  2  Wils.  267. 

(r)  See  Chnp.  on  Pleadings,  post. 

(«)  See  Oldficld  V,  Wilracr,  Levi.  140.  and  Lee  v.  Elkins,  12  Mod-  586.  Sim. 
monde  v.  Swaine,  1  Taunt.  549. 

(/)  Fi-ccman  r.  Baspoule,  2  Browul.  S09.  Anon.  1  Kcb.  9i. 
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award,  must  arise  tx  natura  rei  ;  it  is  not  suficient 
that^  und w  the  then  circumstances  of  the  party,  he 
cannot,  at  the  time,  perform  what  the  arbitrator 
has  directed  to  be  done.(u) 

Thus,  if  it  were  awarded  that  the  party  should 
deliver  up  a  deed  not  in  his  possession  ;(x)  pay 
money  at  a  day  then  past,  or  the  like  ;(y)  in  any 
such  case,  compliance  would,  of  course,  not  be  ex- 
pected ;  but  had  the  award  bee%  that  a  party  should 
pay  a  sum  of  money,  although  not  having  the  pres- 
ent ability  to  pay  one  farthing,  yet  would  he  not  be 
exonerated  from  the  operation  of  the  award,  (c?) 
And  if,  by  his  own  act,  a  party  render  that  impos 
sible  to  be  done,  which,  at  the  time  of  the  delivery 
of  the  award,  was  possible,  his  obligation  is  forfeit- 
cd.(^) 

M}t  contrary  to  Law/] — An  award  must  not  di- 
rect any  thing  to  be  done  contrary  to  law,  such  as 
the  performance  of  any  act  which  would  render  the 
party  a  trespasser  or  a  felon,(^)  or  would  subject 
him  to  an  action.(A)  Thus,  where  an  arbitrator 
awarded,  amongst  other  things,  an  act  to  be  done^ 
for  the  benefit  of  one  party/  by  the  other,  who  was 
lessee  of  certain  land,  which  would  have  been  waste 
against  the  lessor ;  the  Court  set  aside  so  much  of 
the  award,  saying,  that  they  could  not  allow  a  par- 

(v)  JRol.  Arliit.  B.16.  17.  E.  8.  F.1.2.  Godb.  255.  Bro.  ^9. 

(x)  13  Mod.  585.  Lee  v.  El1uni>  Bro.  46. 

(y)  RoL  Arbit  B.  17. 

{d)  Bro,  Arbit  39.  Rol.  Arbit  F.  3. 

(e)  Com.  Dig.  Arbit  £.  (13.) 

C^)  Rol.  Arbit  G.  1  E.  2. 

(A)  5  T  aunt  454.  Alder  r.  StTUl  «mI  «then. 
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ty  to  an  award  to  be  attached  on  one  side,  for  not 

doing  that  for  which,  on  the  other  side,  he  might 
be  sued. 

Reasonable.'] — An  award  should  be ,  rei|^nable. 
If  it  be  of  things  nugatory  in  themselves,  and  offer- 
ing no  advantage  to  either  of  the  parties  ;  or  if  it 
be  extravagAntly  disproportionate  to  the  circum- 
stances of  the  case,  performance  cannot  be  enforced. 
{%)  Thus  an  award,  that  a  party  should  go  to  Rome, 
or,  the  like,  would  be  considered  of  no  binding  effect, 
since  of  no  service  to  either  party. (A)  Again,  if  it 
were  awarded  that  the  parties  should  intermarry, 
(/)  that  one  should  serve  the  other,(w)  or  release  to 
him  his  right  to  certain  land,(n)  in  satisfaction  of  a 
trespass  ;  in  any  such  case,  the  award  would  be  null 
and  void. 

In  one  instance,(o)  where  an  arbitrator  had  di- 
rected a  sum  of  money  to  be  paid  to  an  infant,  and 
a  bond  to  be  given  by  his  guardian,  that  the  infant, 
when  arrived  at  full  age,  should  convey  certain 
lands  to  the  party  paying  the  money ;  the  Chancel- 
lor refused  to  decree  performance  of  the  award,  on 
the  ground  of  its  unreasonableness,  since  the  infant 
might  die  before  arriving  at  full  age,  or  might  then 
refuse  to  convey.  There  are  cases,  also,  in  the 
books,  where  awards  have  been  set  aside,  on  account 
of  the  arbitrator  having  given  excessive  and  unrea- 


(t)  Rol.  Arbit.  F.  I. ;  but  see  Wallers.  King,  9  Mml.  6J. 

(*•)  Rol.  ArbiU  I.  10. 

(0  Ibid.  9  E.  4. 44. 

(ot)  Rol.  Arbit.  B  11. 

(0  Rol.  Arbit-  B.  13. 1,  li. 

{y)  1  Ca.  Ch.  2:9.  Cavendish  v. . 
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flonable  damages.  As  where  300/.  was  awarded  to 
a  party  who  had  been  called^  '^  a  bankrupt  hnave,^^ 
to  repair  bis  honour^  as  it  was  expressed.  But  the 
Courts  are  averse  to  meddle  with  awards  on  this 
ground ;  and  a  most  clear  case  of  unreasonableness 
must  be  exhibited^  in  order  to  induce  their  inter* 
ference.Q^) 

Jtfw/ua/.]— ^reat  stress  was  laid,  in  the  early 
cases,  upon  the  mutuality  of  an  award ;  but,  at  pres* 
ent,  it  is  by  no  means  considered  necessary  that  each 
party  should  be  directed  to  do  or  not  to  do  any  par* 
ticular  thing ;  nor,  even  if  there  be  directions  to 
this  effect  in  the  award,  that  the  act  to  be  perform- 
ed by,  or  the  advantage  to  accrue  to  one  party, 
should  be  equivalent  to,  or  simultaneous  with  what 
is  to  be  done  or  enjoyed  by  the  other.  In  fact,  up- 
on the  face  of  the  award  the  mutuality  need  not  ap^* 
pear.(y) 

The  following  cases  will  sufficiently  establish  the 
principle  above  laid  down. 

Two  had  submitted  to  an  award ;  nothing  was 
awarded,  as  to  one  party,  but  that  all  actions  should 
cease.     The  Court  held  it  to  be  a  good  award,  (r) 

In  another  instance,  one  party  was  directed  to 
pay  money  to  the  other  without  any  directions  be-, 
ing  given  to  the  latter  in  any  way  ;(«)  and,  again, 

{p)  Cofiper  r.  Butcher  of  Croydon,  3  Rep,  in  Ch.  76.  cited  \  Vera.  157, ;  lee 
JCarle  v.  Stoeker, «  Vern.  250.  • 

(9)  See  Rol*  Arbit.  K.  eases  tliere  eoUected* 

(r)  Vm.  Arbit  K.  ^.  aoc.  Harris  v.  Knipe,  I  Lev.  68. 

(«) r.  Palmer,  12  Mod.  2.34.  aee.  Freeman  v,  Baspoale,  SBrownl. 

309.  Bat  the  Court  will  not  grant  an  attachment  for  nonpayment  until  a  rtt 
1e»e  be  tendered  bj  tlie  opposite  part}*.    See  Seal  v,  Crowe,  3  Le?.  1$4« 
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it  was  awarded  that  A  should  pay  B  40s.  for  a  tres  • 
pass,(<)  the  respective  awards  were  considered  un- 
impeachable. 

An  award  recited,(w)  that  there  were  several  dif- 
ferences between  the  plaintiff  and  defendant  con- 
cerning a  house,  and  divers  elms  and  arrears  of  rent ; 
and  that  they^  the  arbitrators^  to  make  a  final  end 
of  all^  awarded  the  defendant  to  pay  the  plain- 
tiff 41.  for  all  the  said  arrears  of  rent.  The  defen- 
dant demurred,  for  that  this  was  only  an  award 
of  one  part,  and  not  of  all  differences ;  but  the 
Court  held  the  award  sufficiently  mutualJ^eciKUje 
the  Vf'ords  ^<for  the  arrears,'^  signified  <^in  satisfac- 
^^  tion  of  the  arrears,''  and  they  were  discharged 
thereby ;  and  further,  that  although  the  award  re- 
cited other  matters,  yet  they  would  intend  that 
such  matters  were  otherwise  determined,  or  at  least 
the  award  saying,  to  make  an  end  of  all  differences, 
should  be  taken  to  mean,  that  the  41.  was  in  satis- 
faction of  every  thing ;  the  others  not  appearing, 
but  by  the  recital  of  the  award  itself. 

Final.'] — ^The  last  essential  requisite  is,  that  the 
award  be  final ;  that  it  be  an  absolute  conclusive 
adjudication  of  the  matters  in  dispute. 

But  an  award  will  rarely,  if  ever,  be  set  aside  on 
this  ground,  where  it  is  the  evident  intention  of 
the  arbitrator,  that  the  matters  in  difference  should 


(t)  FreeniHit,  204-  * 

(v/)  Garit?u  V.  VVecdent  1  Lev.  133. ;  aee  also  Watmoagh  and  another  t. 
Hol;;j5U', 'i  Ventr. 'i21  ;  Tltoinlinson  t?.  Arriskin,  Com.  Rep.  S28. }  Baeotit^. 
Dubairy,  Ltl.  Rnym.  '446. ;  Wilson  v.  Constable,  Lutw.  536 ;  PSukenej  t?. 
Ballock,  I  Lvv.  3. ;  Bjrgrave  v.  AdkiuSi  S  Lev.  413. 
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be  laid  at  rest ;  and  where  the  award  is  finals  as 
&r  as^  under  the  circumstances  of  the  case^  might 
be  reasonably  expected. 

Arbitrators  awarded  that  the  defendant9(t;)  in  a 
cause  referred  to  them,  should  execute  a  covenant 
to  indemnify  the  plaintiff  against  all  costs^  damages, 
and  expenses,  which  should  happen  by  means  of 
any  further  proceedings  in  a  qui  tarn  action  then 
at  issue^  begun  at  the  instance  of  the  defendant. 
One  judge  was  of  opinion,(t^)  that  this  was  a  bad 
award,  not  putting  a  final  end  to  the  suit,  but  only 
giving  the  plaintiff  a  new  action  of  covenant ;  but 
the  other  judges  held,  that  there  was  no  difference 
between  a  bond  and  a  covenant,  inasmuch  as  the  re- 
medy in  both  cases  was  by  action ;  and  that,  in  this 
particular  case,  the  action  being  qui  tam^  in  which 
others,  not  parties  to  the  submission,  had  an  equal 
interest  with  the  plaintiff,  it  was  not  in  the  power 
of  the  arbitrators  to  order  it  to  cease ;  therefore, 
that  they  had  done  all  in  their  power  to  make  the 
award  final. 

An  award  was  in  the  following  words : — ^^Where- 
"  as  there  has  been  a  suit  at  law  between  the  par- 
^^  ties,  that  hath  run  to  a  great  expense  on  both 
^^  sides,  and  it  being  left  to  me  to  make  an  end  to 
"  it,  I  determine,  that  they  shall  each  of  them 
"  pay  their  own  charges  at  law,  and  that  the  de- 
"  fendant  pay  the  plaintiff  five  shillings,  for  his 
"  making  the  first  breach  in  the  law.'^      This  was 


(r)  SJtninge,  9a3.  Philips  v.  Kiii^Uej  ;  and  see  9  £.  K.  497,  Blanchmxl  v. 
Lilly  and  othert. 
(w)  Page. 


116  THE   AWARD. 

held  a  sufficiently  final  adjustment  of  the  matters 
in  dispute.  (:r) 

In  the  old  cases  it  is  said^  that  an  award  of  a  noa^ 
suit  is  not  final ;  since  the  party  may  have  recourse 
to  another  action,  (y)     But  the  Courts  have  always 
held^  that  an  award  of  a  discontinuance  is  not  lia- 
hle  to  the  same  objection. (^r)     In  a  late  case,(a)  af- 
ter reciting  that  two  causes  were  then  depending 
between  the  parties,  an  award  directed,  that  they 
should  be  discontinued.      The  Court  thought  the 
awafd  sufficiently  final  and  intelligible ;   and  said, 
that  the  meaning  of  the  arbitrators,  necessarily  to 
be  implied  from  it  was,  that  there  should  be  a  stet 
processus  in  the  actions  pending.     But  the  rule  ni- 
si, for  setting  aside  the  award,  was  discharged  with- 
out costs,  under  an  idea,  that  those  who  applied  for 
the  rule,  might  have  been  misled  by  certain  cases 
cited.(ft) 

On  one  occasion  it  was  held,  that  an  award,  com- 
manding the  plaintiff  not  to  prosecute  or  proceed 
in  the  same  term,  was  good,  which,  certainly,  was 
very  far  from  putting  an  end  to  the  suit.(c) 

Awards,  that  one  party  should  enter  a  reircurit 
in  the  cause  between  the  parties ;((/)  should  not 
prosecute,  nor  cause  to  be  prosecuted,  any  suit 

(2)  1  RoiT.  275.  Hawkins  v,  Caleloagh. 

(^  Fhbt  51.  a.  b.  Brooke,  45.  a.  1  lianai^.  463. ;  Rol.  AiWit.  I.  16.  Koigbt 
V.  Burtorii  Salk.  75. 

(z)  1  Rol.  Rep.  ;362.  Godb.  255.  275.  I  Baniftrtl.  463. 

(a)  9  £.  R.  497.  Blanchai-d  v.  Lilly  and  others. 

(6)  Stmoge  1024.  Tipping  v.  Smith.    Com.  Dig.  Arbit  £.  15. 

(c)  Cro*  Jac.  625.  Gray  v.  Gray. 

(€/)Rol.Arbit.M8.  F.  7. 
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against  the  other^  upon  a  certain  bond^  in  which 
the  parties  were  obligor  and  obligee  ;(e)  should  pay 
to  the  other  21/.^  and  the  latter  deliver  up  a  cer- 
tain bond  to  be  cancelled^  and  mutual  releases  be 
given  to  the  day  of  the  date  of  the  bond  ;(g)  that  all 
suits  then  depending  between  the  parties  should 
cease  ;{h)  that  a  suit  in  Chancery  should  be  dismiss- 
ed^(f )  were,  in  each  case,  considered  final  and  good 
awards. 

Where  the  performance  by  one  of  the  parties  is 
limited  by  a  condition,  (which  it  is  in  the  power  of 
the  arbitrator  to  do,)  this  condition  must  be  abso- 
lute, and  such  as  may  leave  no  room  for  future  dis- 
cussion, whether  it  has  been  at  all,  or  how  far  ful- 
filled. (A)  Thus,  an  award  was  held  good,  which 
directed  a  party  to  pay  a  certain  sum,  by  small  in- 
stalments upon  particular  days ;  but  if  he  failed 
the  first  day,  to  pay  the  whole  immediately  after- 
wards. (/)  And  the  same,  where  a  party  was  com- 
manded to  pay  105/.  on  a  certain  day,  and,  in  de- 
fault of  payment  at  that  time,  to  pay  1 10/.  at  a  cer- 
tain future  day.(7w) 

Thus,  too,  where  a  lease  of  certain  premises  was 
awarded  to  one  party,  and  it  was  jprovided,  that  if 
the  rent  were  not  paid,  the  award  should  be  void 


(e)  Roi*  Arbit.  O.  7. 

{g)  Bell  v.Gipps,  Ld.  Ra^m.  1141. 

{h)  6  Mod.  S3.  Squire  v.  GreTell.  Ld.  Rayra.  961.  S.  C.  Salk.  74. 1  Lutw.51. 

(i)  6  Mod.  232.  KDight  v.  Burton.    Salk.  7j.  S.  C. 

(ib)  CoHit  V.  Podwell,  2  Kcb.  670. 

(0  Kockill  V.  Witherell,  2  Keb*  838. 

(m)  Rol.  Arbit  H.  8. 
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as  to  that  lease ;   the  award  was  considered  sufB- 
ciently  certain  and  final. (n) 

But  awards,  that  a  party  should  refund  certain 
money,  if  it  should  appear  afterwards  that  he  was 
not  entitled  to  receive  it  ;{o)  that  the  defendant 
should  pay  to  the  plaintiff  such  a  sum  of  money,  un- 
less within  twenty-one  days,  (which,  in  fact,  was 
after  the  time  limited  for  making  the  award,)  the 
defendant  should  exonerate  himself,  by  affidavit^ 
from  certain  payments  and  receipts,  in  which  case, 
he  was  only  to  pay  a  certain  less  sum,  were  sever- 
ally decided  not  to  be  final. (^) 

Where  it  was  awarded,(  j^)  that  one  party  should 
pay  so  much  money  to  the  other,  and  that  the  lat- 
ter should  give  the  former  a  release,  provided  that, 
if  the  first  should  be  discharged  of  any  arrears 
due  to  soldiers,  by  an  act  of  indemnity,  then  the 
award  should  be  void ;  in  this  case,  also,  the  award 
was  considered  defective  in  not  being  final. 

Again,  where  the  award  was,  that,  ^^  if  the  plain- 
tiff, on  account,  should  prove  certain  articles  against 
the  defendant,  then  he  should  pay  so  much  money, 
as  the  plaintiff  was  damnified  ;  and  also,  if  the  de- 
fendant should  make  out,  upon  oath,  any  disburse- 
ments made  on  account  of  the  plaintiff,  then  the 
plaintiff  should  pay  them ;  but,  if  the  defendant 
should  not  prove  these  matters  within   a  limited 


(n)  Cro.  Jac  42  ^  Purser  and  Bond  v.  l*rowd. 

(o)Palm.  no. 

ip)  Pedleyr.  Goddard,  7  T.  R.  73. 

(9)  King«  V.  Fines.  M.  13  Cur.  2.  B.  R.  cited  Yin.  ArbU.  H.   18.  in  notu; 
and  see  1  Lutw.  61* 
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time^  then  the  parties  should  give  general  releases :" 
in  this  case^  too^  an  objection  made  to  the  award^ 
that  it  was  not  final,  prevailed,  (r) 

If  an  arbitrator  make  an  express  exception  of 
any  particular  things  the  award  will  not,  under 
some  circumstances,  be  considered  inconclusive. 
As  where,  in  directing  mutual  releases  to  be  giv- 
en, certain  outstanding  bonds  were  excepted  by  an 
arbitrator ;  this,  the  Court  said,  was  the  same  as  if 
he  had  awarded  them  to  stand  in  force,  which  he 
had  power  to  do.{s) 

And,  upon  another  occasion,(/)  where  it  was  con- 
tended that  an  award  could  not  be  a  final  determin- 
ation of  all  controversies,  which  declared  that  ali 
suits  and  actions  should  cease,  and  all  matters 
should  be  determined,  except  what  related  to  a  par- 
tieular  bond,  which  was  to  stand  in  force;  the  Court, 
gave  an  opinion  in  favour  of  the  award,  correspon- 
dmg  with  that  cited  in  the  last  case,(«) 

May  be  in  part  goody  in  part  void."] — Such  arc 
the  various  heads,  under  which  any  objections, 
arising  upon  the  face  of  an  award,  must  range 
themselves. 

But  partial  defects  will  not,  except  under  partic- 
ular circumstances,  vitiate  the  whole.(r)     Thus,  if 


(r)  Comb  458.     See  Rol.  Arbit.  H.  13. 

(t)  Cro.  Jac  277.  Sallows  v  Girling.  Rol.  Arbit.  M. 

(0  Berry  v.  Pcrriug,  Cra  Jac.  400. ;  see  Herrick  v,  Herrick,  2  Kcb.  4SI1. 

(»)  See  Chap.  4^  Arbitrators. — **  ReserratioQ  of  Autliority." 

(r)  Rol.  Arb.  N.  Vin.  Arb.  Supp.  N.  Gw*orge  v.  Lousley.  8  E.  R.  13.  Ingram 
u  Alilne  and  others, ibid.  449.  H^rtnell  v.  Hill,  Forest's  Rep.  Excheq.79.  Bar- 
&aniiatoai7.Fowler,lOMod.204.  Leev.  Elkins,  12  Moil.  587.  Webbti.  In- 
gram, Cro.  Jac.  664.  S  Leoo.  304. 3  Le?.  413.  GodU  164.  ko.  4rc. 
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amongst  a  variety  of  things  appointed  by  an  arbitra- 
tor to  be  done^  there  be  one  or  two  of  which  per- 
formance would  be  impossible^  unlawful^  or  unrea- 
sonable ;  or  extending  to  persons^  or  to  objects  be- 
yond the  scope  of  the  submission ;  in  such  case^ 
the  mere  existence  of  the  direction  in  the  award^ 
though  compliance  with  it  be  out  of  the  question^  does 
not,  of  necessity,  nullify  the  whole  ;  the  general 
validity  is  alone  impaired,  when,  by  the  particular 
defect,  a  mutuality  of  interest  and  advantage,  ap- 
pearing evidently  to  have  been  intended  by  the  ar- 
bitrator to  be  given,  is  destroyed ;  or  where  the 
general  substance  of  the  award,  and  the  real  justice 
of  the  case  are  affected. 

Thus,  it  was  awarded  that  one  party  should  pay 
to  the  other  a  certain  sum  of  money,  and  should  also 
pay  the  costs  of  the  arbitration,  and  then,  that  each 
party  should  give  a  release  to  the  other  ;(s)  the 
Court  held,  that  since  no  specific  authority,  as  to 
the  costs  of  reference,  had  been  vested  in  the  arbi- 
trators by  the  submission,  that  part  of  the  award 
which  concerned  them  was  bad,  but  that  the  whole 
was  not,  on  this  account,  to  be  rejected. 

And  the  same  doctrine  prevailed  in  two  cases  of 
awards  containing,  respectively,  directions  as  to 
costs,  which  were  considered  too  loose  and  uncer- 
tain to  be  supported.  ( /) 

An  award  commanded  that  a  lease  for  life  to  one 
party  should  be  made,  with  remainder  to  A  B,  a 
stranger  to  the  submission,  in  fee  ;  the  latter  part 

"      '  ■  ■        ■  IP.^-^^—  II  I  n, 

(•)  C.uidler  v.  Fuller,  Willes,  62. 

(/)  Fox  r.  Smith,  2  WiU.  £67.  Addisoo  v.  Gray,  ibid.  £93. 
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was  declared  to  be  totally  void ;  but  the  pest  of  the 
award  not,  on  that  account,  the  less  valid.(w) 

An  arbitrator  awarded  a  sum  of  money  to  one 
party ;  and  having  stated  in  the  award,  his  rea- 
sons for  conceiving  so  much  to  be  due,  it  appeared 
that  part  of  the  supposed  debt  took  its  rise  from  an 
illegal  transaction.  The  Court  ordered  so  much  to 
be  struck  out  of  the  sum  awarded,  but  without  pre- 
judice to  the  rest  of  the  award. («^) 

Where,  however,  an  award  directed  that  A  should 
pay  B  the  money  due  for  ^^  task-work  and  day- 
^'  work,^^  that  B  should  pay  A  25/.,  and  then,  that 
general  releases  should  be  given  mutually ;  in  this 
case  it  was  held,  that  the  uncertainty  of  that  part 
of  the  award,  which  had  reference  to  the  task- work 
and  day-work,  vitiated  the  whole ;  since,  from  its 
being  void  in  that  particular,  B  would  be  deprived 
of  what  was  to  form  a  consideration  for  the  25/.  to 
be  paid,  and  the  general  release  to  be  executed  by 
hm.{w) 

Again,  it  was  awarded,(ar)  that  the  defendant 
should  pay  to  the  plaintiiF  40/.  by  instalments,  viz. 
10/.  at  Michaelmas,  20/.  at  Christmas,  and  10/.  at 
the  Annunciation ;  and  if,  before  the  last  payment, 
it  should  appear  to  the  arbitrator,  that  the  defend- 
ant was  engaged  for  the  plaintiff  in  any  debt  not 
satisfied,  then  that  he  should  repay  him  so  much  as 


(»)  Rrctton  v.  Pratt,  Cro-  EJiz.  758,  * 

(r)  Aubert v.  Maze, IB.i^V.  271. 
(«)  Pope  V.  Brett,  2  Saond.  291. 

(x)  Wiudi  and  Grove  v>  Sanden*  Cro.  Jac.  584. ;  and  tec  Etirke  v.  D9 
SmidiWilles,  68. 
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the  debt  not  satisfied  amounted  to ;  and^  further^ 
that  the  parties  should  give  mutual  releases.  The 
Court  held,  that  the  award  was  wholly  void ;  being 
defective,  inasmuch  as  the  arbitrator  had  reserved  to 
himself  a  future  authority,  and  this,  in  a  matter^  af- 
fecting the  whole  award. 

Several  tenants  in  common,  wishing  to  make  par- 
tition of  their  land,  agreed  to  abide  by  the  decision 
of  certain  arbitrators,  as  to  the  allotments ;  and,  in 
pursuance  of  this  submission,  an  award  was  made, 
allotting  the  whole  in  severalty,  but  not  directing 
any  deeds  of  conveyance  to  be  executed,  for  vesting 
the  allotments  in  the  respective  parties  to  whom 
they  were  allotted.  The  omission  was  considered 
fatal  to  the  whole  award;  for,  it  Was  said,  the  par- 
tition was  the  substance  of  the  award  ;  and,  this  not 
being  well  awarded,  the  whole  fell  to  the  ground.(y} 

If  the  submission  be  conditional,  every  matter  of 
which  the  arbitrator  has  notice,  must,  as  we  have 
seen,(z)  be  decided ;  the  award  cannot  be  good  in 
part  as  to  any  point  which  is  determined,  whilst 
other  things  remain  in  controversy,  (a) 

If  an  award  be  in  the  alternative,  and  one  of  its 
directions  be  void,  the  other  will  not,  on  this  ac- 
count, be  less  binding  upon  the  party.  As  if  a  man 
were  ordered  to  ddiver  up  a  deed,  not  in  his  pos- 
session, or  pay  a  sum  of  money,  as  to  the  latter  part, 
the  award  would  b*e  good,  though  void  as  to  the 
former.(c) 


{y)  Jnhnsun  v.  Wilson,  Willea,  248. 

(x)  Vid.  ante  **Cou8onaDt  to  the  Subminion." 

(a :  Willvs,  '270.  Ace.  Randall  v.  Randall,  7  E.  R.  80. 

(c)  12  Mod.  585.    Simmonds  v.  Swaine.  1  I'aunt.  549. 
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How  the  Award  shall  be  con9trtie4'^ — ^It  ^s  a 
miodfli  of  the  Counts^  both  of  }aw  a&d  equity^  never 
to  raise  a  presumption  for  the  i^k/e  of  overturning 
an  award ;  bi^  en  the  contrary^  jto  maj^e  every  rea- 
sonable intendment  in  his  support.  ((/) 

Thus^  where  A  had  committed  a  nuisjance  to  B^ 
by  erecting  scaffolds  cm  h^s  own  ground^  and  thie 
matter  having  been  referr^  to  arbitration^  it  was 
awarded  that  the  £icajBEMI4  should  be  removed^  with- 
out saying  by  whom.  The  C/Ourt  presumed  that  it 
was  to  be  done  by  A^  and  refuse^  to  set  aside  the 
award  for  uncertainty.(e) 

The  condition  of  a  bond  was,  to  be  void  if  the 
defendant  should  pay  what  A  should  be  awarded  to 
j»y,  not  exceeding  20/.(^) .  It  appeared  that  the 
award  was,  that  A  should  give  the  plaintiff  hi» 
note  for  18/.,  payable  at  a  future  day.  An  objec- 
tion was  taken,  that  the  bond  was  only  to  pay  the 
money  awarded,  and  therefore,  that  as  the  award 
was  to  do  a  collateral  thing,  it  was  not  within  the 
condition.  But  the  Court  said,  that  awards  were 
to  have  a  reasonable  intendment,  and  that  all  the 
meaning  in  the  present  case  was,  to  give  the  other 
party  time ;  and  was  the  same  as  ordering  him  to 
pay  the  money  at  a  future  day,  without  saying  any 
thing  of  giving  a  note  in  the  mean  time. 

{d)  Hawkins  v.  Colcloii;;b,  Bur.  275. ;  Painter  v  King,  Krl  165. ;  Lingood 
v.Eale,  2  Alk.  504. }  Champion  v.  Weuham,  Amb.  245. ;  Farmer  v.  Dar- 
nmt,  2  Kcb.  4^)3.;  Cl»r'«>"  v-  Davey,  Ld.  Kaym.  6l2.  ;  Knight  v.  Burton,  6 
Mod.  231.  10  Rep.  57.  2  Vent.  115. ;  Ha) es  v.  Hayes,  Cra  Car.  454. ;  Fuller 
V.  Spackmao,  Ci-o.  KHz.  66.  i  Fox  v.  Smith,  2  Wils.  267.;  Bfimfill  v.  Leigh 
and  Jcffray  8  T.  R  57 1 . ;  Ingram  «.  Milne  and  others,  8  E.  R.  444,4rc.  4^  4p». 

(tf)  Armilr.  Breaine,  U\,  Raym.  1076. 

{g)  Booth  V,  Gamcili  Strangpi  1082. 
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^  In  the  case  of  an  award  directing  taoney  to  be 
paid  to  a  stranger^  unless  it  appear  not  to  be  for 
the  use,  or  on  account  of  the  party,  the  Court  will 
presume  it  to  be  so,  in  order  to  support  the  award. 

(A) 

Where  under  a  general  submission  of  all  matters 
in  difference  between  two  parties  to  a  reference,  the 
award  directed  particular  securities  to  be  delivered 
up,  without  noticing  two  bonds,  or  ordering  mu- 
tual releases  to  be  executed,  the  Court  said  they 
should  presume  that  these  bonds  were  brought  be* 
fore  the  eye  of  the  arbitrator,  and  entered  into  his 
consideration  at  the  time  of  making  the  award ;  and 
they  declared  further,  that  if  these  bonds  were  af- 
terwards put  in  suit,  the  party  so  putting  them  in 
suit  should  pay  the  costs  of  such  proceedings,  (i) 

Controversies  respecting  a  wine-licence,  and  the 
arrears  of  certain  rent,  having  been  referred  to  ar- 
bitration, the  award,  reciting  that  it  appeared  to 
the  arbitrators  that  15/.  remained  due  to  one  par- 
ty, directed  the  other  to  pay  him  71.  10^.,  in  satis- 
faction of  so  much  of  the  15/.,  and  to  assign  to  him 
the  wine-licence,  the  Court  held,  that  although  it 
was  not  stated  in  the  award,  on  what  ground  the  15/. 
was  due,  it  was  to  be  presumed  due  from  the  arrears 
of  rent,  and  that  the  licence  was  assigned  in  satis- 
faction of  the  residue,  (a) 

In  a  late  case,(6)  upon  an  action  for  a  nuisance^ 
^^  all  matters  in  difference  in  that  cause^'  were  re- 

*•  -  ■  ■■■■■■ 

(A)  Birfl  V.  Bird,  Salk.  74. 

(i)  1  Br.  P.  C.  530. 

(a)  Rose  v.  Sp«rk.    Al.  5t. 

(6)  Alder  v,  Savill  and  others^  5  Taunt  454. 
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ferred  to  arbitration.  An  award  was  made  in  pur- 
suance of  this  reference,  and  the  Court  were  moved 
to  set  it  aside,  on  the  ground  that  the  arbitrator,  in 
awarding  damages  to  the  plaintiff,  did  not  state 
whether  they  were  given  as  a  compensation  for  in- 
juries alleged  in  the  declaration,  or  for  causes  on 
which  the  plaintiff  had  not  declared.  The  Court 
said  they  would  intend  that  the  damages  were  giv- 
en for  the  injuries  alleged  in  the  declaration,  unless 
the  contrary  appeared.  Under  the  particular  cir- 
cumstances of  this  case,  however,  the  Court  direct- 
ed that  an  application  should  be  made  to  the  arbi- 
trator, requesting  him  to  state  upon  what  grounds 
he  gave  the  damages. 

The  following  has  been  laid  down  as  a  general 
rule  in  the  construction  of  awards,  where  the  sub- 
mission i3  conditional.  If  the  words  used  by  the 
arbitrators  be,  in  their  own  nature,  more  compre- 
hensive than  those  of  the  submission,  yet  it  shall  be 
intended,  that  there  is  no  other  matter  between  the 
parties  to  which  they  can  apply ;  and,  on  the  other 
hand,  if  the  words  of  the  award  be  more  narrow 
and  less  comprehensive  than  to  take  in  all  the  mat- 
ter of  submission,  yet  it  shall  be  intended  that  no 
more  was  in  controversy  than  what  they  naturally 
comprehend,  unless  in  each  case  the  contrary  be 
expressly  shewn,  (c) 

Thus,  where  a  submission  was  of  all  debts,  sums 
of  money,  and  demands  ;  and  the  award  directed  a 
release  of  all  bonds  and  penalties,  judgments,  exe- 


(c)  Knight  r.  Burtoni  6  Mod.  231.  Ace.  Midilleton  v.  Weeks,  Ci"!).  Jac.  207. 
VaioTireev.  VaiaviTee.   Cro  Ellr.  177.  Webb  r.  Ingram,  Cra  Jac.  664. 
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cutions^  and  extents ;  the  Court  said^  they  would 
not  intend  that  there  were  any  bonds  or  judgments^ 
without  the  defendant  had  shewn  it  specially^  which 
he  had  not  done.({/) 

Again^  a  submission  was  of  all  matters  depending 
to  the  29th  of  January,  and  the  award  was  of  all 
matters  to  the  28th  of  January^  yet  it  was  held  good, 
for  the  Court  would  not  intend,  unless  it  were  spe- 
cially made  to  appear,  that  any  differences  existed 
on  the  29th,  which  did  not  exist  on  the  2Sth.{e) 
And  the  same  rule  of  construction  applies,  if  all 
controversies  be  submitted,  and  the  arbitrator  de- 
termine only  a  particular  controversy,  unless  it  be 
shewn  that  he  had  notice  of  more.(^) 

Formerly  much  greater  strictness  prevailed  in 
construing  awards ;  as  where  it  was  awarded,  that 
one  party  should  pay  a  sum  of  money  on  the  21st 
of  May,  and  that  the  other  should  give  a  release  on 
the  said  1st  of  May,  the  award  was  held  to  be  void. 
(k)  At  the  present  day,  no  great  weight  would  be 
allowed  to  such  an  objection. 

The  intention  of  the  arbitrators  is  the  real  ob- 
ject to  be  considered  ;(f)  and  wherever  this  ap- 
pears with  tolerable  clearness  upon  the  face  of  the 
award,  or  by  easy  implication  may  be  discovered, 
trifling  inaccuracies  will  be  disregarded,  insensible 
words  rejected,  and  any  ambiguities  of  expression 


(c/;  R'»beri»  v  Marictt,  2  Saund.  188^»  and  sec  Cable  v.  Kogers,  3  Bulstr.  311. 

(e)  VVai-d  V.  Uiiwin,  Cro.Car.216.  Act  Rol.  Arbit  M.  5  Bussfield  r.  Bun- 
licW,Cro.Jac.  577. 

(ff)  8  Co.  98.  €u  Com.  Dig.  Arbit  E.  10.  Rol.  Arbit.  L.  7.  8. 

{h)  Rol.  Arbit.  Q.  6.  K.  15.  YeW.  97.Brownl.  9i.  S.  C  Seinblc. 

<*>  Palm.  108.  Berry  v.  Perry,  3  Bulst  62.  Bedam^t;.  Clerkaon,  M.  Baym. 
l24. ;  Squire  v,  Grerell,  6  M(jd.  S4, ;  Adams  v.  Adams,  2  Mo«l.  169. 
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ao  construed^   that,   if  possible,  the    award  may 
stand.  (A) 

Upon  one  occasion,(/)  where  all  awarded  on  one 
side,  was  the  costs  of  the  reference ;  this  though 
bad  in  itself,  was  held  not  to  vitiate  the  awards 
when  it  was  very  plain  that  the  arbitrator  intended 
to  make  a  final  end  of  the  matter. 

McDonald,  Ch.  B.  said,  in  this  case  ; — "  Where 
'^  awards  are  made  by  illiterate  persons,  the  Courts 
^<  use  great  latitude  in  the  construction  of  them. 
^<  The  question  always  is — ^What  they  really  inten- 
^^  ded  ?  Where  they  settle  the  costs  on  both  sides, 
^  it  is  impossible  not  to  suppose,  that  they  mean  to 
^'  put  an  end  to  the  action.  With  respect  to  the 
^'  costs  of  the  reference,  where  part  of  an  award 
'^  is  adjudged  to  be  bad,  and  another  good,  it  must 
^  depend  upon  the  circumstances  whether  it  should 
^'  stand.  When  that  part  which  is  bad  materially 
'^  affects  the  justice  of  the  case,  the  award  cannot 
'<  be  supported ;  in  this  case,  the  arbitrators  have 
^  decided  upon  a  matter  not  within  the  terms 
^^  of  the  submission  ;  but  we  do  not  think  that  of  a 
^*  nature  materially  to  influence  the  award  itself. 
'<  Upon  the  whole,  it  must  be  concluded,  that  the 
^  arbitrators  intended  to  put  an  end  to  the  action^ 
*^  and,  therefore,  the  award  is  suflBicient.'^ 

And  where  the  award  was,  that  the  plaintiff 
diould  pay  the  defendant  20«.,  upon  condition  that 
each  should  acquit  the  other  of  all  things  submitted  ; 

(lb)  See  Barnes  v.  Harrej^S  Lev.  138. 

(0  Hartnell  T.  Hilb  Forest's  Kep.  Exch,  79.;  but  see  Bol.  Arbit  K.  IS. 
Capel  V.  A1I«D« 
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the  Court  held  that  this  was  tantamount  to  award- 
ing expressly  that  each  should  acquit  the  other  of 
all  such  matters.(m) 

Where  an  arbitrator  awards  something  certain 
to  one  party,  such  party  delivering  up  a  particular 
instrument,  P&ying  so  much  money  or  the  like,  the 
Courts  consider  that,  in  these  words  are  implied  di- 
rections absolutely  binding  on  the  party  to  deliver 
up  the  instrument,  pay  the  money,  &c.  as  the  case 
may  be.(n) 

With  respect  to  money  awarded  from  one  party 
to  the  other,  and  no  time  mentioned  within  which 
it  is  to  be  paid,  the  Courts  will  intend  that  it  is  to 
be  paid  within  a  reasonable  time.(o) 

There  are  certain  expressions  of  frequent  occur- 
rence in  awards,  which,  however  the  applicatio)i  of 
them  might  formerly  have  been  doubtful,  are  now 
more  clearly  defined. 

It  has  been  laid  down  that,  by  the  general  words, 
^^  costSf  charges^  and  expenses^^^  in  an  award,  are 
meant  such  costs,  &c.  as-  Courts  take  notice  of  by 
their  ofiBicer.Q&) 

^'  It  might  be  said,  that  all  costs  between  attorney 
"  and  client  are  meant  thereby,  but  we  will  take 
<^  the  words  of  the  arbitrators  to  mean  the  -same  as 

<^  if  they  had  been  the  words  of  the  Court.''(5') 

'      ■  I        -  -  '         ..111 II     I  p  .  ■     I  ^  11  p^i  . 

(m)  liufield  v,  Fcroe.  6  Lev.  18. 

(n)  Parsons  v.  l*ai-MNi8»  Cro  £liz.  2!  1.  Stiles  v.  Triste,  1  Ski.  54.  Treiham  v. 
Robins,  3  Lev.  58. 

(o)  21  Ell.  4  S8. ;  and  see  Jcuk.  136  Via.  .Irbit  Q.  11.  Raysoa  v.  WiivlMr* 
Brown  1. 59. 

(/>)  Fo&  Ik  Smith,  8  Wils.  267. ;  ami,  if  cosls  be  awai'ded  geaeittUjF,  the 
Coait  will  intend  that  thej  are  to  be  taxed  b^  the  proper  offic^fk  Dudley  v, 
NeUkeibld,  Strao^,  737. 

(jj)  Per  Curiam,    Fox  v.  SmiUi, 
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When  the  word  ^^  releases''  is  made  use  of,  gene- 
rally, it  is  construed  to  mean  releases  up  to  the  time 
of  the  submission.  Aqd  if  a  release  were  awarded 
^^  to  the  time  of  the  award''  expressly,  still  the 
eonstruction  adopted  would  be  ^^  to  the  time  of  the 
submission."  The  Court  would  intend,  in  support 
of  the  award,  that  nothing  had  arisen  between  the 
two  periods  of  submission  and  delivery  of  the  award, 
upon  which  the  release  could  operate  ;  and  if,  in 
point  of  fact,  any  difference  should  have  arisen,  it 
would  be  incumbent  on  the  party  wishing  to  avail 
himself  of  the  omission,  to  set  the  matter  specially 
before  the  Court- (r) 

Where  this  term,(«)  ^^  general  releases,"  occurs 
in  an  award,  and  some  one  difference  only  has  been 
-submitted,  the  parties  are,  of  course,  bound  by  it 
only,  as  to  this  particular  dispute. 

When  it  is  awarded  that  one  party  shall  pay  raon^ 
ey,  or  deliver  up  any  particular  thing,  in  satisfac- 
tion of  actions  and  suits  depending,  the  Courts  will 
imply  a  release  from  the  other  party  to  be  intended 
by  the  arbitrator ;  and,  unless  such  release  were 
tendered,  would  refuse  to  enforce  performance  of 

the  award  by  the  other  party. (/) 

*™**— ■"^■^— ^-^^^-j »— »—       ■       ■       ^^— J    I    III      ^—«»».—  I         ,     .»— ^— 

(r)  M^mgv.  Welatrop^Freeou  482.  White  v.  Halfoid,  Sa  170.  Abnibat  tr. 
ftrMKioof  lOlfod.  901.C«operv.  PkreetlS  Mod.  116.  Squire  v.  GKvell.  6 
Mod.  d4.HeiTMkv.HIerridCySKeb.451. ;  and  tee  RoWnet  v.  CoblhS  hew. 
Itt.  NiebolM  V.  Chapmsn,  3  Lev.  344.  Huttoo.  RefK  39.  Biinb.  850. ;  aad  con* 
tm  liol.  AMl  B.  4.9«id  caws  thove  oited. 

(«)  Stevens  v.  Matthew*,  eited  Ld.  Raym.  116.  We  mftj  cbsenrey  thai  the 
■AiiiiMiiai  hnwd  is  always  exempted  fron  die  operatioii  af  SQoli  an  award.  See 
Tm.  Arbit.  B.  flS.  Ld.  Rayn.  115. 11& 

(f)  Mawe  9,  SemoekS  RoL  Re|ft.  l.-^.  Palmer,  \t  Mod.  334.  Brown  v.  SaT« 
9.  Ca.  tenp-  Roah.  184. 
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In  a  case  of  very  recent  occun?ence,  where  an 
award  directed  that  the  defendant  shouU.  assign 
^^  according  to  law"  a  certain  specifiedf  interest  to 
one  Duncan  upon  request,  it  appeared  in  evidence 
upon  an  action  for  non-performance  of  the  award, 
that  the  assignment  ten4ered  to  the  defendant  was 
an  assignment  to  Duncan^  bis  heirs,  executors,  aad 
administrators,  and  assigns,  and  it  was  ecmtended 
that  the  words  of  the  award,  <^  according  to  law,^' 

4  f 

virtually  included  the  executors,  administrators^ 
and  assigns  of  Duncan :  but  Lord  Ellenborough  was 
of  opinion,  that  a  personal  assignment  to  Duncan 
might  be  intended,  and  offered  to  save  the  point } 
but  the  matter  ended  by  compromise.(ti) 

Should  there  be  any  contradiction  in  the  word- 
ing of  an  award,  so  that  one  part  is  irreconcileable 
with  another,  in  this  case,  the  first  part  shall  pre- 
vail, and  the  latter  be  rejected,(t;) 

It  has  beei^  held,  that  a  mere  mi<^recital  of  the 
submission  will  not  vitiate  the  award  :(u')  and^  in 
one  case,  where  money  was  awarded  to  be  paid  at 
a  place,  by  name,  with  the  addition  of  the  word 
<<  aforesaidj^^  the  place  not  having  been,  in  fact, 
named  before,  the  Court  considered  th^  word,  as 
mere  surplusage,(a7)  and  that  the  insertion  of  it  by 
no  means  affected  the  validity  of  the  award. 

We  may  conclude  this  division  of  our  subject  by 
remarking  that  indulgence  is  now,  more  than  ever, 

(u)  Rusaelr.  H(;»(liitgto>i»  1  Starkie,  N.  P.  C  13. 
(t>)  Bern'  v.  Perry,  3  Bulstr.  6 J.  Pojih.  15, 16. 

(tp)  Toll  V,  Dawson,  I  Vent  184.  Adam*  tf.  A(liunt*3  Mod.  169.  Al.  87.  Kyn- 
sston  and  Sitencer  v.  Jonet.  contra  Ingram  v.  Webb,  Rol.  Rep*  S6l2* 
(x  ^  Lambard  v«  Kingsfoi^,  Lutw*  558. 
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shewn  to  the  mode  of  deciding  disj^utes  by  arbitra- 
tion ;(y)  and  that,  if  it  be  possible^  in  cosonance  with 
reason,  to  e^ouhd  an  award  favourably,  the  Courts 
will  do  so. 

Farm  and  Effect  of  the  jStbdrd.'] — ^The  award 
itself  may  be  by  parol  or  by  deed.(^) 

If  the  submission  provide  that^the  award  dhall  be 
dnder  the  hands  and  seals  of  the  arbitrators,  it  must 
be  subscribed  by  them ;  sealing  only  is  not  suffi* 
cient.(a) 

The  award  takes  effect  from  the  time  6f  delive- 
ry, not  from  the  day  of  the  date  :{b)  if  there  be  no 
date,  it  is  not  material,  (c) 

.  In  the  case  of  a  parol  ^  award,  a  declaration  of  it 
to  the  parties  is  equivalent  to  the  delivery  of  a 
written  award.(rf) 

Where  it  is  conditioned  that  the  award  shall  be 
ready  for  delivery,  at  a  day  certain,  the  award  is 
complete,  if  it  be,  in  fact,  ready  for  delivery  at  that 
day,  though  no  delivery  should  take  place,  and  al- 
though any  accident  should  afterwards  occur,  to 
prevent  the  arbitrators  from  delivering  it  at  all.(e) 

If  the  condition  be,  so  as  the  award  be  made  on 
such  a  day,  ready  to  be  delivered  to  the  parties, 
or  to  such  of  them  as  may  desire  it,  proof  that  the 

(y)  By  Lord  Manafii  Id,  in  Hawkiot  v,  Coleloitgli.  Borr.  S77.  Ace.  I^ird  Cam- 
dcii,Fox  V.  Smkb.     2  Wils.  *i67. ;  ami  see  Viu.  Arbit  (M.  2.)  5. 
(:)  Cable  v.  Uogers,  3  Buliitr.  311. 

(/O  P*ilm.  109.  11^  lil.  Uot  Arbit  B.  ^.,but  see  Palm.  99. 
(&)  Cable  V.  UogKn,  3  Bulstr.  3U. 
(r)  Armitt^.  Brrame,  Ld.  Ruym.  1076. 
(ft)  OHtes  V.  Braniell,  Holt's  Rep.  82. 
;£)  Brown  ^.  VavBci>  4  £  R.  584. 
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ity  of  interest  between  the  parties  in  the  subject 
niatter.(m) 

If  an  award  ^e  made  on  an  improper  stamp^  and 
no  application  be  made  to  enforce  the  awards  the 
Court  will  not  set  it  aside.(n)  ^^  And  if  an  objeo- 
^^  tion  to  t|ie  stamp  be  not  alleged^  a5a  ground  for 
^^  obtaining  a  rule  to  shew  cause  to  set  aside  an 
^^  awards  the  CSourt  will  not  suffer  it  to  be  relied 
"  upon  afterwards,  when  cause  is  shewn.^'(o) 

Where  the  award  is  offi^^ed  in  evidence,  the  ex- 
ecution of  the  submission-deed  by  all  the  parties 
must  be  proved,  since  the  submission  of  the  rest  is 
the  consideration  to  each  party  to  submit  himself 
to  arbitration.  Thus,  where  in  an  action  by  the  as- 
signee of  a  bankrupt,  the  petitioning  creditor's  debt 
was  to  be  proved  by  a  deed  of  reference  between 
the  plaintiff  (the  petitioning  creditor,)  the  bankrupt 
and  others,  their  partners,  of  all  accqunts  between 
them  or  any  two  of  them,  and  by  an  award  {into' 
aKa)  of  a  separate  debt,  of  above  200/.,  due  from 
the  bankrupt  to  the  petitioning  creditor,  who  was 
also  the  assignee ;  the  Court  held,  that  it  was  not 
sufficient  to  prove  the  executicm  of  the  deed  by  the 
petitioning  creditor  and  the  bankrupt,  without 
proving  also  the  execution  by  the  other  partners, 
it  appearing  on  the  face  of  the  award  to  have  beea 
executed  by  them.(j&) 

Where  matters  in  dispute  are  referred  to  arbitra* 
tion,  without  bond,  and  the  arbitrators  award  a  cer- 

(m)  GooilsoQ  and  Another  v.  Forbe§,  1  ManfhiilU  Rep.   C.  B.  525» 
(w)   Preston  v   Eastwood,  7  T.  R.  95. 
(o)  Liddell  V.  Julinson,  H.  38  Geo.  3.  cited  Tidd.  rrac  749. 
(p)  Antram  v.  Cbaoe  and  oihen*  15  C  R.  209. 
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lain  sum  to  be  due^  that  is  complete  evidence  of  the 
demand,  under  the  common  count  of  an  account 
stated.  (9) 

Upon  one  occasion,  after  issue  joined  in  an  action, 
the  parties  agreed  to  submit  the  difference  to  arbi- 
trators.(r)  The  award  made  in  consequence,  being 
iiregular,  was  not  acquiesced  in  by  the  plaintiff. 
The  cause  came  on  again  upon  the  original  plead- 
ings, when  it  was  proposed  to  give  the  award  in 
evidence.  It  was  contended  by  the  opposite  party 
that  this  could  not  be  done  ;  that  it  should  have 
been  pleaded  as  a  plea  ^^puis.  darrein  eantinuanceJ^ 
Lord  Kenyon  said,  it  was  a  question  of  very  consid- 
erable difficulty,  and  upon  which  he  should  be  cau- 
tions of  giving  an  opinion  at  nisi  prtus :  that  pay- 
taent.was  constantly  given  in  evidence  under  the> 
general  issue,  at  the  same  time,  that  a  release  given 
after  issue  joined  was  always  required  to  be  pleads 
ed :  that  the  impression  oC  his  mind  was,  that  the 
awards  in  this  case,  could  not  be  given  in  evidence^ 
but  must  be  pleaded  as  a  plea  j&iii>  darrein  eantint 
uanee. 

It  is  no  objection  to  an  award  that  the  submis- 
aon  was  not  made  a  rule  of  court  till  after  the  award : 
nor  tliat  the  award  was  prepared  by  the  solicitor  of 
one  party.  (*) 

We  may  remember  that  both  the  submission  and 
the  award  must  be  in  writing,  in  order  to  allow  of 

(9)  Keen  «.  Batihcre,  1  Esp.  N.  P.  C.  163.    See  Peakei  X.  F.  C.  S77,  Kiogt- 
ton  V,  Phelpt. 
(r)  SEsp.  N.  P.  C504.    Storpy  v. Bloxam* 
(»)  FLtherstone  r.  Cooper,  9  Vet.  67. 
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the  award  being  made  a  rule  of  court  under  the 
statute.  (/) 

If  an  award  be  void^  it  seems  a  necessary  conse- 
quence that  the  covenants  to  perform  the  award 
should  be  also  void.  Thus,  where  several  tenants 
in  commonj(i/)  wishing -to  make  partition  of  their 
land,  covenanted  by  deed  to  abide  by  the  award  of 
certain  arbitrators  as  to  the  allotments  ;  and  the  ar- 
bitrators  allotted  the  whole  in  severalty,  but  did  not 
direct  by  what  deeds  of  conveyance  the  partition 
should  be  completed,  and  the  allotments  vested  in 
the  respective  owners ;  the  award  being  held  im- 
perfect and  void,  the  Court  were  of  opinion  that 
the  covenants  to  perform  it  could  not  be  enforced. 

An  award  does  not,(if^)  in  every  case,  operate  as 
a  bar  to  any  future  proceedings  at  law  between  the 
parties ;  for  it  has  been  decided,  that,  although  all 
matters  in  difference  are  submitted,  yet  it  is  compe- 
tent to  a  party  to  shew  that  a  particular  difference 
did  not  exist  at  the  time  of  the  submission,  or  was 
not  brought  under  the  notice  of  the  arbitrators; 
and  upon  the  ground  of  such  difference  the  party 
may  sue. 

An  award  that  all  suits  shall  cease  between  A  and 
B,  will  not  extend  to  suits  where  A  is  plaintiff,  and 
B  and  others  are  defendants.  (2^) 

It  has  been  lately  determined  by  the  Court  of 

(j^     11  ■  V.  MUIi»  17  Ves.  419.     Vin.  Arbit.  Sapp.  fl.  a*  L 

(u)  JohhioiiT.  Wilion,  Wille8,248. 

(»)  RaTeev.  Fariaery4T.  R.  146.  Ace.  4  Esp.  N.  P.  C«  190-  Mart'm  t^ 
rbornton.    See  Bradfurd  t).  Brran,  AVillcB,  268. 

{x)  Hii.  12  Ann.  ciud  8  Mod.  212.  Ace  Barnardistoa  v.  FOwler,  1(> 
Mod.901. 
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King's  Berkchy{jf)  that  a  change  of  property  in  a 
chattel  is  not  effected  by  the  mere  operation  of  the 
award.  All  matters  in  difference  between  a  land- 
lord and  tenant  having  been  submitted  to  arbitra* 
tion,  it  was  awarded^  amongst  other  things^  that  the 
latter  should  deliver  up  to  the  former  a  stack  of  hay 
upon  the  premises^  at  a  certain  price  to  be  paid  for 
it  by  the  landlord.  The  tenant  refused  to  accept 
the  money  tendered^  and  to  deliver  the  hay^  upon 
which  the  landlord  brought  an  action  of  trover  for 
it:  the  Court  held  the  action  not  maintainable^ 
sayings  that  the  remedy  lay  upon  the  award  or  the 
submission ;  but  that^  if  the  tenant  had  accepted 
the  money  tendered^  such  acceptance  would  have 
been  a  ratification  of  the  awards  and  an  assent  on 
his  part  to  the  transfer  of  the  property ;  without 
that^  it  could  not  be  transferred  by  the  mere  force 
of  the  award. 

In  the  case  of  land^  a  party  may^  as  we  have  seen^ 
be  directed  by  arbitrators  to  convey  such  property 
to  another^  and  will  incur  a  breach  of  the  award 
if  he  neglect  compliance,  (^r) 

Upon  one  occasion9(a)  where  parties  had  referred 
im  aQtion  of  ejectment^  the  premises  were  awarded 
to  one  party :  a  subsequent  ejectment  was  brought^ 
between  the  same  parties  concerning  the  same  land% 
and  the  defendant  wished^  at  the  trial^  to  go  into 

ft  ^^ 

evidence  of  his  title ;  but  the  Judge  refused  to  al- 


«f » p  til  ■ »  ^  ff     iip. 


Of)  Hunler  t.  Itice,  15  E.  R.  100. 

(z)  Sec  Cbsp.  I.;  iilto  Vi^.  ArblU  C.  10.  Rol,  Arbit.  B.  14.  D.E.7.  ^,  f, 
9L  Fhbt.  ArLit  pi.  41. 

(a)  Ooe  oQ  Uem.  Mmris  v.  Boaier»  3  E.  R.  U.  See  alao  Vtrnptr'a  ^nt,- 
»  Co.  78.  Viiu  Arbit.  A.  5.   U.  11.  Y.  1.  Rot.  Arbit.  D.  9. 
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low  it^  considering  him  precluded  by  the  awards 
from  disputing  the  title  of  the  lessor  of  the  plaintiff. 
The  CJourt  of  King's  Bench  held  that  the  evidence 
was  properly  rejected,  observing,  that  there  was  no 
reason  why  the  defendant  should  not  preclude  him- 
self, by  his  own  agreement,  from  disputing  the  title 
of  the  opposite  party ;  and  it  was  decided,  that  the 
consent  of  the  parties,  that  the  award  of  the  arbitra- 
tor should  be  conclusive,  as  far  as  concerned  the 
right  to  the  land,  was  sufficient  to  bind  them  in  the 
action  of  ejectment. 

The  following  case,  as  to  the  effect  of  an  award, 
may  not  be  unimportant. (6)  An  inclosure  act, 
amongst  other  things  enacted,  that  it  should  be 
lawful  for  the  commissioners  ^^  to  assign  and  allot 
^^  such  parcels  of  land  in  Bridlington  Moor  as 
''  they  should  adjudge  most  convenient  for  digging 
^'  and  getting  gravel  or  other  materials  for  the  re- 
^^  pair  of  the  roads  in  Bridlington,  and  for  the  oom- 
^'  mon  use  of  the  inhabitants  thereof,  or  for  any  oth- 
"  er  public  and  necessary  purpose  the  commission- 
^^  ers  should  think  proper  for  the  convenience  or 
"  utility  of  the  township  of  B  ;  and  that  all  the 
'^  grass  and  herbage  upon  the  parcels  set  out  for 
"  getting  materials  for  the  repairs  of  the  highways, 
^'  &c.  should  be,  and  for  ever  remain  to  and  for  the 
^'  use  and  benefit  of  such  persons  as  the  commission-^ 
^^  ers  should  award,  order  or  appoint ;  whose  award, 
"  to  be  drawn  up  within  fdur  months  after  the  al- 


(6)  Johnson  v  Hodgson  and  others,  8  E.  R.  38.  .Sec  alao^  as  to  tbe  gen- 
eral effeot  of  the  award,  Routh  v.  Peach>  S  Aostnither,  519.  3  Antt  638. 
t  Anst.  361. 
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<^  lotment  made^  and  to  be  signed  and  sealed  by 
^<  the  commissioners^  and  enrolled^  should  express 
^<  the  quantity^  &c.  of  each  parcel  assigned  and  al- 
"  lotted  to  every  of  the  parties  interested  therein, 
^<  and  should  contain  such  other  orders,  regulations, 
^<  &c.  as  should  be  proper  or  necessary  to  be  insert- 
^^  ed  therein,  according  to  the  tenor  and  true  mean- 
^^  ing  of  the  said  act ;  and  that  the  several  allot- 
^<  ments  and  divisions,  and  all  orders,  &c.  made  in 
^^  the  award,  should  be  binding  and  conclusive  upon 
^<  all  the  parties  interested.''  It  was  held,  that  the 
award  of  the  commissioners,  in  pursuance  of  this  act, 
though  bad  as  a  common  law  conveyance,  the  ap- 
pointees not  being  a  corporation,  took  effect  as  a 
parliamentary  declaration  designating  the  persons 
who  were  to  take  and  enjoy  the  herbage,  as  if  the 
award  itself  had  been  set  out  in  the  act.  Therefore, 
that,  since  the  act  might  certainly  have  directed  thct 
herbage  to  be  taken  by  the  surveyors  of  the  high- 
ways for  the  time  being,  the  award,  so  made  in  pur- 
suance of  it,  conferred  upon  them  the  same  power. 
The  Lord  of  the  manor,  it  was  said,  would  be  a 
trustee  for  the  surveyors  as  to  the  herbage ;  but  the 
fee  wctuld  remain  where  it  was  before  the  allotment. 

To  a  certain  extent  there  appears  an  analogy  be- 
tween an  award  and  a  judgment,  for  it  has  been 
held,  that;  an  attorney  has  a  lien  upon  a  sum  award- 
ed in  favour  of  his  client,  the  same  as  if  it  had  been 
recovered  in  the  ordinary  course  of  a  cause,  (c) 

But  the  Court,  upon  another  occasion,(rf)  did  not 

(c)  Oi-roond  v.  Tale,  1  B.  R.  464. 
id)  ColUiiB  V.  Powell, 2  T.  R.756. 
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seem  to  think  that  any  strong  analogy  subsisted  h^ 
tween  the  cases  of  money  awarded  and  money  re« 
corded  by  a  judgment     A  party  was  originally  held 
to  bail  for  1 1/.     At  the  trial  the  cause  was  reftared^ 
and  the  arbitrators  awarded  this  party  tO'pay  11/. 
and  costs,  to  the  amount  of  3/.,  for  which  he  was 
again  held  to  baik     He  obtained  a  rule  to  shew 
cause  why  the  bail-bond  should  not  be  delivered  up 
to  be  cancelled^  and  why  he  should  not  beat  liberty 
to  file  common  bail,  on  the  ground,  that  the  action 
on  the  award,  in  which  he  was  now  held  to  bail, 
was  like  an  action  on  a  judgment,  where  a  party 
having  been  arrested  in  the  original  action  cannot 
be  again  held  to  bail.     But  the  Court  said, — (^  That 
"  is  an  exception  to  the  general  rule,  and  the  rea- 
^'  son  of  it  does  not  extend  to  the  present  case.     Ac- 
"  tions,  which  are  brought  on  judgments  recovered, 
^^  are  generally  liti^ous,  and,  therefore,  are  not  con- 
^^  sidered,  in  a  favourable  light  by  courts  of  justice. 
^^  But  this  is  the  common  case  where  a  debt  is  sworn 
"  to  be  due,  which  entitles  the  party  to  hold  the 
"  defendant  to  bail ;  for  the  reference  put  an  end 
^^  to  the  first  action,  and  a  new  cause  of  action  arose 
''  by  the  arbitration.'^     The  rule  was  discharged. 
In  the  case  of  the  King  v.  Cotton,(c)  where  an 
indictment  had  been  brought  for  not  repairing  a 
highway,  which  it  was  alleged  the  defendant  was 
bound  to  repair  ratione  tenurse,  the  Court  held, 
that  an  award  made  under  a  submission  by  a  form- 
er tenant  for  years  of  the  premises,  could  neither 

(<r)  3  Camp.  N.  P.  C.  444. 
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be  received  as  an  adjudication,  the  tenant  having 
no  autiiofity  to  bind  the  rights  of  his  landlord,  nor 
as  evidence  of  reputation  being  post  Ktem  motam. 

It  seems  scarcely  necessary  to  observe,  that  mo- 
ney awarded  to  be  paid  by  a  party,  who  subse- 
quently becdmes  bankrupt,  is  a  debt  proveable  un- 
der the  commission ;  but  the  Court  of  King's  Bench 
held,  in  one  instance,(^)  where  costs  to  be  taxed 
by  the  proper  officer  were  awarded,  previous  to 
the  bankruptcy  of  the  party  ordered  to  pay  them, 
but  such  taxation  did  not  take  place  till  afterwards, 
that  they  became  a  debt  only  from  the  period  of 
taxation,  and,  of  consequence,  were  not,  in  this 
case,  affected  by  the  commission.  The  Court  grant- 
ed an  attachment  for  non-payment. 

If  a  verdict  be  taken  at  the  trial  of  a  oause,  sub- 
ject to  an  award  as  to  the  amount  of  the  sum  to  be 
paid  by  one  party  to  the  other,  the  latter  is  not  at 
liberty,  in  entering  up  judgment,  to  include  inter- 
est upon  the  sum  awarded  from  the  date  of  the 
award.  But  it  seems  that  the  arbitrator,  substitut- 
ed in  the  place  of  the  jury,  might  have  included 
interest  in  awarding  a  gross  sum,  had  he  been  of 
opinion  that  the  money  ought  to  have  been  paid  on 
a  prior  day ;  and  If  a  party  be  awarded  to  pay  mo- 
ney at  a  future  day,  in  case  of  non-payment  at  that 
day,  interest  till  the  time  of  actual  payment  must 
be  allowed.  (A) 

(S)  The  King  r.  Davies,  9  E.  R.  3I8« 

(A)  S^e  Lee  v Lingani,  t  fi.ll.  400.  fin.  Arbit.  G.  2.  PinltoiTi  and  ollicis  9. 
Tuckington,  3  Camp.  N,  P.  C.  468. 
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CHAPTER  VL 


Perfcrmance. 

Jk  performing  an  awards  it  is  not^  in  all  cases^  ne- 
cessary that  the  letter  of  it  should  be  strictly  fol- 
lowed :  a  virtual  performance  will  often  be  sufficient. 

Thus^  where  it  was  awarded  that  a  party  should 
enfeoff  A  B  in  a  certain  piece  of  land^  and  A  B  re- 
quested him  to  enfeoff  C  D  and  A  B^  to  the  use  of 
A  B  and  his  heirs^  which  he  accordingly  did;(a) 
it  was  held^  that  the  party  had  in  effect  compli- 
ed with  the  directions  of  the  arbitrator,  which 
.  clearly  were,  that  A  B  should  have  the  land,  who 
might  regulate  the  manner  in  which  he  would  take 
or  enjoy  that  property  as  he  pleased. 

An  award  directed  a  party  to  deliver  a  bond  to 
the  other  ;(6)  the  bond  was  delivered  to  A,  who  de- 
livered it  to  B,  (the  servant  of  the  party  appointed 
to  receive  it,)  who  tendered  it  to  the  party,  but  he 
refused  to  take  it  \  this  was  considered  a  sufficient 
performance  of  the  award. 


(a)  S6  H.  6.  cited  in  Berr}-  v.  Perrx*  S  Baku**  6^. 
(6)  AlfiHxl  V.  Lea,4  Leoo.  110.  ibid.  181. 
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Arbitrators  awarded  that  the  parties  should  give 
mutual  releases;(c)  but  no  place  of  delivery  was  ap- 
pointed ;  the  defendant  executed  a  release^  and  de- 
livered it  to  a  third  person  for  the  use  of  the  plain- 
tiff^  but  without  his  knowledge^  and  the  plaintiff 
afterwards  disagreed  to  it^  yet  such  performance 
was  held  to  be  complete. 

A  performance  by  the  attorney,  or  authorized 
agent  of  the  party,  is  equivalent  to  a  performance 
by  the  principal :  as  if  it  were  awarded(rf)  that  a 
suit  should  be  discontinued,  and  the  discontinuance 
were  made  by  the  party's  attorney. 

We  may  remark,  too,  that  a  party  will,  in  gen- 
eral, be  exonerated,  who  has  made  every  exertion 
in  his  power  to  fulfil  the  intentions  of  the  arbitra- 
tor, though  circumstances,  which  he  could  not  con- 
troul,  may  prevent  the  award  from  being,  in  fact, 
performed. 

Of  this  nature  was  the  following  case:  (6)  Lessees 
of  land  and  of  coal  mines,  found  or  to  be  found 
therein,  covenanted,  amongst  other  things,  that 
they  would  forthwith  proceed  to  sink  for  coals,  in 
certain  parts  of  such  lands,  as  far  as  could  and  ought 
to  be  accomplished,  by  persons  acquainted  with  the 
nature  of  collieries ;  and  as,  in  such  cases,  was  usual 
and  customary,  and  immediately  to  erect  such  fire 
engines  as  should  be  necessary  for  the  above  pur- 
pose; such  pits  to  be  sunk,  and  fire-engines  to  be 
erected,  ready  and  complete  for  working  the  veins 


(c)  Afford  9.  Ziee»  Cro.'  Eliz.  54. 

(<f)SeeJenk.  136. 

p)  HanaoD  v.  BooUmuuu  13  E.  R*  2e. 
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and  getting  the  coal^  on  or  before  the  24th  of  June 
^    1806 ;  or^  in  default  thereof^  to  pay  to  the  plain- 
tiff such  sum;  &c.  as  should  be  fixed  -by  arbitration 
or  umpirage. 

No  pits  being  sunk;  nor  engines  erected  by  the 
day  named;  the  parties  named  two  arbitrators^  and 
bound  themselves  to  obey  their  award  of  and  con- 
cerning the  damages;  and  delays;  if  any;  sustained 
by  the  plaintiff  on  account  of  the  defendants  not 
having;  as  the  plaintiff  alleged;  performed  their 
^  covenants.     The  arbitrators  made  no  award;  but 

they  appointed  an  umpire;  who  awarded;  that  the 
defendants  had  not  performed  their  covenants  in 
the  leasC;  inasmuch  as  they  had  not  proceeded  ta 
sink  for  the  said  coal;  &c.  (negativing  the  words  of 
the  covenant) ;  the  umpire  awarded  to  the  plain^ 
tiff  a  certain  sum;  as  a  compensation  for  the  dam- 
age, &c.  sustained  up  to  the  day  of  the  date  of  the 
umpirage;  and  further  directed;  that  the  defendants 
should  sink  to  and  through  the  coal-mines  demised^ 
and  erect  fire-engines  thereou;  ready  and  complete 
for  working  the  said  mines  and  getting  the  coals 
according  to  the  tenor  of  the  lease;  on  or  before 
the  24th  of  June  1807 ;  and;  in  default  thereof;  he 
awarded  that;  until  the  same  should  be  so  done;  the 
defendants  should  pay  a  certain  sum;  half-yearly; 
to  the  plaintiff;  such  payments  to  cease  so  soon  as 
the  pits  were  sunk  and  engines  erected.  To  an 
action  upon  the  submission-bond;  the  defendants 
pleaded;  that;  after  the  making  of  the  award;  and 
before  the  24th  of  June  1807;  to  wit;  on  the  1st  Oc- 
tober 1806;  and  on  divers  pther  days,  between  th#t 
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and  the  24th  of  June  1807,  they  did  well  and  tru- 
ly sink  for  coal  in  the  lands  demised,  as  far  as  could, 
and  ought  to  be  accomplished,  by  persons  acquaint- 
ed with  the  nature  of  collieries,  and  as,  in  such  ca* 
ses,  was  usual  and  customary,  and  were  ready  and 
willing  to  have  sunk  to  and  through  the  said  coal- 
mines, and  to  have  completed,  and  would  have 
completed  such  pits,  and  to  have  erected  and  com- 
pleted, and  would  have  erected  and  completed,  such 
fire-engines  as  should  or  might  be  necessary,  fbV 
working  the  said  mines  and  getting  the  said  coals, with- 
in the  time  limited  by  the  award ;  but  that,  at  the 
time  of  making  the  said  lease,  and  continually  from 
thenceforth  to  the  time  of  pleading,  there  were  not, 
nor  are,  any  such  mines  of  coal,  in  or  under  any  part 
of  the  plaintifTs  lands,  (the  subject  of  the  demise,) 
as  could  or  ought  to  be  worked  by  any  person  ac- 
quainted with  the  nature  of  collieries,  or  as,  in  such 
cases,  it  was  or  is  usual  or  customary  to  work  or  get, 
or  as  could  or  would  have  defrayed  the  necessary 
expenses  of  getting  the  same :  all  which  premises  the 
defendants  ascertained  and  proved  by  due  and  suffi- 
cient experiments  and  trials  then  and  there  mad    • 

The  Court  of  King's  Bench  held  the  substa^^ 
of  the  plea  to  be  a  sufficient  excuse  for  the-  ^^ 
performance  of  the  award  by  the  defendants 
Ellen  BOROUGH,  Ch.  J.  saying, — ^<  That  t^'^ti^s 
^^  that  there  were  no  coals,  or  none  wort^  guilty 
"  pense  of  getting,  under  the  demise?  *^^^  ^'' 
^^  might  be  no  answer  to  the  damages,  t^i^tr  in 
"  the  breach  of  covenant  in  time  pa  ^^-  i^»}  ic>  r. 
^<  ing  to  get  the  coal,  &c,  on  o^  bef 

21 
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^^  June ;  but,  surely,  it  was  an  answer  to  any  future 
''  breach,  that  they  had  tried,  as  far  as  they  could 
"  and  ought  to  do,  in  the  judgment  of  persons  of 
'^  competent  skill  in  such  works,  and  as  far  as  was 
'^  usual  and  customary  in  such  cases,  and  that  no 
"  coal  could  be  gotten." 

Upon  the  suggestion  of  Bayley,  J.,  however, 
leave  was  given  to  amend,  by  taking  issue  on  the 
sufficiency  of  the  experiments. 

If  the  payment  of  money  be  awarded,  and  such 
mmey  be  duly  tendered  to  the  party  directed  to 
receive  it,  who  refuses ;  the  party  so  directed  to 
pay,  will,  it  seems,  be  entirely  exonerated,  though 
a  formal  demand  be  made  upon  him  by  the  other, 
provided  such  demand  be  after  the  time  of  payment 
appointed  by  the  award.  (^) 

The  Courts  are  unwilling  to  construe  an  act,  done 
by  one  party,  to  be  a  breach  of  the  award,  unless 
the  other  be  really  damnified  or  inconvenienced  by 
it.  Thus,  where  arbitrators  directed  that  a  Chan- 
cery suit  between  the  parties  should  cease,  and  one 
of  titem  filed  another  bill  in  the  same  cause,  but 
vithout  suing  out  process,  the  Court  held  this  to  be 

breach  of  the  award ;  since,  until  process  were 
.out,  the  suit  could  not  be  said  to  have  recom- 

J  j^,  where   it  was  awarded,(t)  that  a  party 
to  thi!^  prosecute  a  certain   action  in   the  same 

the  piti 

,  *        \fv,  S  Ley.  34.  sed  qtiiere  et  tmI.  1  loBt.  207. 
action    ^\,  ,ue,  I  RoK  Itep.  7.  S.  C  Cro.   Jac.  339.  %  llal^.  93. 

pleaded,  t 
before  the  3- 
tober  1806,  t 
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term^  it  was  not  considered  a  breach  of  the  award, 
that  he  entered  continuances  from  term  to  term. 

In  cases  where  it  is  required  that  one  party  shall 
perform  some  previous  act,  or  take  a  personal  ;>art, 
in  enabling  the  opposite  party  to  carry  the  award 
into  execution,  there  cannot,  of  course,  be  any 
breach  of  the  award,  until  such  previous  act  be  per- 
formed,(A)  or  willingness  to  co-operate  with  the 
other  party  shewn. 

In  one  instance,(/)  where  a  rule  had  been  obtain- 
ed for  an  attachment  against  a  party,  for  not  pay- 
ing the  other  two  guineas  and  the  attorney  his  bill 
of  costs,  and  the  attorney  had  delivered  his  bill,  but 
had  neglected  to  have  it  taxed,  the  Court  held  that 
this  was  9.  precedent  duty  which  ought  to  have  been 
performed  by  the  other  side,  and  the  rule  for  the 
attachment  was  discharged.  Nothing  was  said 
about  taxation  in  the  award. 

In  the  case  of  money  awarded  to  be  paid  by  A  to 
B,  and  then  that  B  shall  do  any  particular  thing, 
execute  a  release,  or  the  like,  it  is  not  necessary 
that  the  money  should  be  actually  received  :^m  a 
tender  of  it  will  be  equivalent  to  payment,  so  far  as 
the  obligation  upon  the  other,  to  perform  his  part  of 
the  award,  is  concerned. 

Where  the  acts  to  be  performed  by  the  parties 
are  distinct  and  independent,  either  party  is  guilty 
of  a  breach  of  the  award,  who  does  not  perform  all 


(t)  Norwich  V  No:wich,3  L^on.  62  ;  See  BIfoo  d  r.  Flin.t  B.ilfctr.  1J7. 
Inadon  v.  Cniireii,  Stv.  388.'  484.  iltxai'  v.  Hoftgv£»  L 1.  Raym.  233.  Doyley  r. 
Bttrtoi;^  ib.  533.  Hniiterv.  lU'titiiaon*  Hard.  4.1. 

(0  Wood  V.  Alien,  E.  T.  .7  Geo.  S.  B.  K. 

(«!i)  Simoii  V.  Guvil,  Satk.  75. 
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appointed  to  be  done  by  him^  although  the  opposite 
party  have  entirely  neglected  to  obey  the  award  on 
hisside.(n)  Nor^  under  such  circumstances^  can 
either  party  urge  that  no  request  has  been  made 
that  he  would  perform  the  award.(o) 

If  no  time  be  limited  by  the  awards  for  the  per- 
formance of  what  it  directs  to  be  done^  it  must  be 
performed  within  a  reasonable  time.(/))  Upon  one 
occasion^  where  the  payment  of  money  was  awarded, 
five  months  was  held  to  be  an  unreasonable  time.(9') 

Where  it  is  awarded,  that  a  particular  thing 
shall  be  done  within  a  certain  titne  after  the  date  of 
the  award,  and  it  has  no  date,  the  day  of  delivery 
must  be  adopted  in  its  place. (r) 

Where  parties  agree,  jointly  and  severally,  to  re- 
fer disputes  to  arbitration,  and  bind  themselves, 
jointly  and  severally,  to  perform  the  award,  if  each 
of  two  or  more  parties  on  one  side,  be  ordered 
to  pay  any  sum  of  money,  or  to  do  any  particular 
act,  each  is  answerable,  not  only  for  the  perform- 
ance of  what  it  is  particularly  awarded  that  he  shall 
perform  himself,  but  also,»for  the  obedience  of  the 
others,  on  the  same  side,  to  the  award.(«)  Thus, 
(-<)  where  two  persons  who  had  been,  in  succession, 
tenants  of  a  farm,  agreed  with  the  incoming  tenant, 
to  refer  to  arbitration  all  matters  in  difference  be- 
en) Gtiitlirt»p  V.  Meers,2  Keb.  1 6.).  English  v.  Hart,  3  Keb.|606.  See  Fanner 
V.  Dun'antt  2  Ijev.  40:j.  Barker  r.  DurrantiSir  Tko.  Kaym.  169. 

(o)  See  flnsse  v.  Hodges.  Ltl.  Kayrn.  S33. 

(p)  Yin.  Arbit.  Q.  11.  Jenk.  136.  hue.  Abr.  149.  vitcs  20  Ed.  4.  8.  rreeman 
V.  Bernard,  Salk.  69. ;  but  lee  Vin.  Arbit.  B.  '27.  F.  a.  12. 

(9)  Jenk.  136. 

(r)  Armit  v.  Brearac,  Ld.  Rayro.  1076. 

(«)  Hayes  v.  Hayes, Ctt>.  Car.  433. .Genne  v, Tiuktr,  3  L«v«  54, 

(t)  Mansell  v.  Barredge,  7  T.  R.  352. 
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tween  them^  and  jointly  and  severally  promised  to 
perform  the  awards  and  the  arbitrator  directed  each 
of  the  former  to  pay  a  certain  sum  to  the  latter,  it 
was  held  that  they  were,  severally,  responsible  for 
the  payment  of  both  these  sums  of  money. 

A  party  cannot  offer  in  excuse  for  total  neglect 
of  an  award,(w)  that  part  of  it  is  void ;  he  must,  ne- 
vertheless, perform  those  parts  of  it  whi9h  are  va- 
lid. And,  in  some  cases,  where  even  the  consider- 
ation which  he  is  to  receive  for  his  own  act  would 
seem  to  be  i^ffected,  yet  the  Courts  have  decreed 
him  to  perform.  Thus,  where  it  was  awarded  that 
A  should  pay  to  B  10/.,  and  all  reasonable  expeus- 
es  incurred  in  respect  of  a  particular  suit,  and  then 
that  B  should  give  A  a  general  release,  the  Court 
held  that  B  must  release,  although  that  part  of  the 
award  which  concerned  the  expenses  of  suit,  was 
acknowledged  to  be  void.(ij)  And  the  same,  where 
it  was  awarded  that  A  should  pay  B  the  expenses 
of  making  the  award,  B  pay  A  10/.,  and  then  each 
give  the  other  a  general  release,  the  direction  relat- 
ing to  the  expenses  of  the  award  was  void,  but  yet 
it  w^  determined  that  B  was  bound  to  release.(2«;) 

A  man  is  bound  to  do  every  thing  within  his 

.ability  to  give  effect  to  his  performance,  or  which 

it  may  reasonably  be  presumed  to  have  been  the 

intention  of  the  arbitrators  that  he  should  do.   And 

if  the  agency  of  others  be  necessary  to  carry  the 

(w)  Coke  V.  Whorwoocl,2  Lev. 6.  Rol.  Aibil.  B.  19:  21.  B»i-ltwi  v.  Prut.  Cro. 
Kliz.  758.  I  Rol.  Rep.  46.  437.  Al.  10.  Yely.  98.1  Brownl.  92.  S.  C.  ^. 
(v)  Bargraye  v.  AdkinSi  3  Lev.  413. 
(w)  PinkcDcy  t>.  Bullock,  1  Lev.  3. ;  Uut  see  Chap.  V.  p.  120. 
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f 

procuring  and  tendering  the  note  to  the  defendant^ 
in  order  to  enable  his  choice.(^) 

How  far  the  principal  is  bound  to  perform  an 
awards  where  the  submission^  on  his  part,  was  en- 
tered into  by  his  attorney,  is  not  very  clearly  to  be 
collected  from  the  books.  In  the  cas^B  of  Bacon  r. 
Dubarry,  as  reported  by  Salkeld(A)  and  Lord  Ray- 
mond, it  was  held  that  the  attorney  was  bound,  but 
the  client  not  bound,  to  perform ;  whereas,  accor- 
ding to  the  report  of  the  same  case  by  Carthew,(t) 
it  would  seem  that  a  principal  himself  is  concluded 
by  the  submission  of  his  attorney.  Yet,  even  accor- 
ding to  this  report  of  the  case,  it  may  be  read  so  as 
to  agree  with  the  other  authorities.  The  words 
are  : — <^  The  submission  by  the  defendant,  as  attor- 
"  ney  for  De  Rutter,  is  good,  and  would  have  oblig- 
^'  ed  him  to  pay  the  money  awarded,  if  the  award 
*^  had  been  reciprocal  with  respect  to  De  Rutter  al- 
"  so."  Now,  the  difficulty  alone  is,  whether  the 
word  '^  hM^  should  be  referred  to  the  attorney  or 
the  principal ;  and,  in  a  doubtful  case  of  construc- 
tion, it  seems  most  consonant  to  good  sense,  that  the 
meaning  which  has  been  adopted  by  contemporaries 
should  prevail.  •  According  to  this  case,  therefore, 
if  an  attorney,(A)  without  the  express  direction  or 
assent  of  his  employer,  refer  a  matter,  in  which  he 
is  professionally  concerned,  to  arbitration,  he  will 


(.7)  Djwtl  r.  Mhsou,  2  M:irc)i»  108.;  sec  Given  v.  '.Vaniig.Blnck.  Uep.  47S, 
(/;)San;.   70.  LiK  Rtiym.    246.   Aco.   HoU-   78.   12  Moil.  rj9. ;  sec  C:^  hill 
l>   Fil7.«;eniU1,  I  Wils.  C8.  58. 
{%)  Caril.  412.  .  nnd  see  liict.  1  WUbl  58.  iiiid  3  Wlls.  876. 
(k)  Sec  cnte  Bi-ookcs  v.  Dickcnsi  Chap.  Parties  Note  (c). 
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be  compellable  to  peMbrm  the  award  so  far  as  lieft 
in  his  power :  not  so^  if  the  principal  had  expressly 
authorized  the  reference  ;  in  such  case,  it  seems  that 
he  alone  would  be  bound. (/) 

To  what  extent  the  husband  is  liable  for  the  obev 
dience  of  his  wife  to  an  award,  where  he  has  siib- 
fiiitted  for  himself  and  her,  Was  adverted  to  by  the 
Lord  Chancellor,  in  the  case  of  Emery  v,  Wase : 
(m) —  <^  There  have  been  instances,"  his  Lordship 
^<  said,  ^^  of  committing  the  husband  to  the  Fleet 
^^  till  the  wife  should  do  the  act ;  and  there  was  one 
<<  instance,  I  think,  where  the  husband  staid  a  great 
<^  while  in  prison,  and  then  made  it  appear  that  he 
'^  could  not  prevail  upon  her,  and  was  discharged/' 

The  act  of  a  third  person,  unauthorized  by,  and 
without  the  privity  of  the  party,  will  not  implicate 
him.  As*^  w)iere,  it  having  been  awarded  that  all 
proceedings  in  a  certain  suit  should  be  stayed,  the 
attorney  afterwards  proceeded  without  the  knowl- 
edge of  his  client ;  this  was  held  to  be  no  breach  of 
the  award.(n)  « 

When  the  payment  of  money  is  awarded,  the  par- 
ty must  pay,  although  he  have  a  counter  demand ; 
and  it  will  be  a  breach  of  the  award  not  to  do  so ; 
although  the  party,  to  whom  it  is  to  be  paid,  have 
become  indebted  to  the  party  ordered  to  pay,  in  a 
larger  sum,  since  the  delivery  of  the  award. (o) 

In  the  case  of  the  death  of  a  party,  the  submission 

■ 1 ,  ■■!■ —  I  rr^T.  ■ ■ • ^— ^»^^^^^^ 

(/)  Djer  216.  217.  b. 

(m)  5  Vcs.  846.  ;  tee  also  Hail  v.  Hardy >  S  P.  Wmr*  187  ;  also  ante  Chap. 
«  Partiea."  See  Cronp.  Prac.  272. 
(n)  Grajr  v.  Onj,  Oro.  Jac  525. 
^0}  Barnet,  Sa. 
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bciing  by  obligation^  his  executors  must  obey  the 
directions  of  the  award ;  and  if  the  arbitrators  di- 
rect money  to  be  paid,  and  the  appointed  payee  die 
before  payment,  the  money  must  be  paid  to  his  re- 
presentatives ;  and  this  although  no  meation  be 
made  of  them  in  the  award.(9) 

The  successor  is  bound  to  perform  an  award,  made 
in  pursuance  of  a  submission  by  the  predecessor,  (r) 

It  was  held,  upon  one  occasion,  where  the  party 
was  a  bankrupt  at  the  time  of  the  award  being 
made,  but  not  known  to  he  so  by  the  arbitrators, 
that  the  assignee  under  the^^ommission  was  bound 
to  perform  the  award.(9) 

Failui*e  in  a  matter  collateral  to  the  award,  is  not 
a  breach  of  it.(/)  Thus,  if  it  were  awarded  that  A 
should  make  a  lease  to  B,  rendering  rent,  it  would 
be  no  breach  of  the  award  that  B  did  not  pay  the 
rent ;  the  remedy,  in  such  case,  would  be  by  dis- 
tress, not  upon  the  award.  But  in  one  case  where 
it  was  awarded,  that  the  defendant  should  enjoy 
such  a  house,  of  which  the  plaintiff  was  lessee  for 
years,  during  the  term,  paying  to  the  plaintiff  y^or- 
ly  twenty  shillings,  it  was  held,  that  this  direction 
formed  part  of  the  award,  and  that  the  non-pay- 
ment of  the  money  was  a  breach  of  it.(t/) 

(9)  I>MWi.ty  r.  Vtsiy,  tVi-nt.  249.  Anon.  1  Leon.  316.  Ca.  tenip.  Fincli. 
3S4.  3  Lrw.  «l  i.  Soo  Ld.  lUym.  liS.  C9ntra  Bovyer  v,  Grrtanrf,  Cro-  Eliz. 
60^'.  Vhu  Arbit  A.  a.  4.  «n  «•!•>. 

(r)  KoK  A«  bit.  A.  fl.  3-  B^nl.  15.  p\  16.  Stnisge*  90.^  t082. 

(t)  W  Wl«ki  r  t^  PjiwUis  «  Vem.  K9. ;  but  tlicre  i  m  qtu&e  at  «ie  end  of  U.c 
OMe  wb  ether  tlie  deorre  in  &f«ir  ofUie  award  were  not,  upon  a  rrheanng^ 
is  N  eriH» 

(I)  C.UIU  1%.  Arbit  (H.)  Yin.  ArbiL  (B.  <i.  3  )  in  imiir^ 

(n)  PferiQM  »« IHunoMhGro.  GUr  211. 
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Wh^re  it  is  attempted  to  set  aside  an  awards 
noa-performance^  while  the  matter  is  before  the 
Court,  will  not  subject  a  party  to  the  penalty  of  a 
breach.(r) 

Lapse  of  time,  or  the  laches  of  the  opposite  par- 
ty, in  taking  no  steps  to  compel  obedience  to  an 
award,  will  not  avail  as  an  excuse  for  non-compli* 
ance  with  its  directions.  In  one  instance,  the 
Court  of  Chancery  decreed  an  executrix  to  perform 
an  award  twelve  years  after  it  was  made.(tt*) 

A  party  cannot  allege  as  a  valid  reason  for  non- 
performance, that  the  award  itself  was  not  made 
within  a  reasonable  time ;  the  proper  course  would 
have  been,  to  have  revoked  the  submission,  if,  af- 
ter requesting  the  arbitrator  to  proceed,  he  had 
improperly  delayed  Making  his  award,  (j?) 

It  may  not  be  amiss  here  to  remark,  that  keep- 
ing house,  to  avoid  performance  of  an  award,  is  not 
an  act  of  bankruptcy,  unless  the  award  were  for 
the  payment  of  money.(y) 

(r)  Mon-is  v.  KejwAdwf  Salk.  73. 

<«)  Street  V.  Holef  Cii.  temp.  FiQch»384.;  aee  Poole  v*  Pipe,  3  Rep.  in 
Ch.ll. 
(x)  Cards  v.  Potts*  3  M.  ^  S.  14S. 
{jf)  See  Cookr,  Bkpt  Lav  .114/ 
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went  up  stairs^  and  returned  with  an  answer^  that 
the  defendant's  attorney  would  be  there  on  the  fol- 
lowing day^  and  would  give  an  answer  to  the  appli- 
cation. Another  servant  said^  that  the  defendant 
was^  and  had  been  for  some  time,  confined  to  his 
chamber  by  the  gout. 

The  Court  of  Common  Pleas  held,  that  there  be- 
ing no  acknowledgment  by  the  defendant,  that  the 
award  had  come  into  his  hands,  they  could  not^ 
even  from  these  strong  fiausts,  infer  it,  for  the  pur- 
pose of  placing  him  in  contempt ;  and  they  refused 
the  rule  for  the  attachment  which  had  been  moved 
for. 

^^  After  a  regular  demand  and  refusal,  the  Courts 
^^  (A)  upon  an  affidavit  of  the  due  execution  of  the 
«<  award,  and  power  of  attorney,  and  another  of  the 
^^  service  of  a  copy  of  the  rule,  and  of  the  demand-- 
^<  and  refusal,  &c.  will  grant  a  rule  for  an  attach- 
^^  ment  nm,  which  they  will  afterwards  make  abso> 
<^  lute  on  an  affidavit  of  service,  if  no  sufficient  cause 
^'  be  shewn  to  the  contrary.  Where  the  submission 
^^  to  arbitration  is  by  rule  of  Court,  or  by  order  of 
<^  J\/tsi  Priusj  there  being  a  cause  then  depending, 
^^  the  affidavit  for  an  attachment  for  disobeying  the 
^^  awards  must'  be  entitled  in  the  cause :  and  if  an 
^^  affidavit  be  put  into  Court  without  any  title,  the 
*^  Court  cannot  take  notice  of  it,  though  the  adverse 
'^  party  be  willing  to  waive  the  objection.  But 
^'  where  the  submission  is  made  a  rule  of  Court  under 
^'  the  statute,  there  being  no  cause  depending,  the 

(Xr)  Tidd.  Pnc  831. 


COMPELLING  PERFORMANCE.  159 

ff  affidavit  for  an  attachment  needs  not  be  entitled ; 
^^  though^  after  the  rule  nisi  for  an  attachment  is 
^^  granted^  the  affidavits  in  answer  to  such  rule  must 

"  be  entitled,   <  The  King  against /  The  af- 

^<  firmation  of  a  Quaker  has  been  holden  not  suffi- 
<^  cient  to  ground  an  attachment  for  the  non-per- 
^^  formance  of  an  award.^' 

Tlie  rule  is  never  absolute  in  the  first  instance. (/) 
Before  any  application  is  made  for  an  attachment, 
{m)  the  submission  must  be  made  a  rule  of  court,  if 
not  one  already.  In  a  late  case  in  the  Common 
Pleas,(n)  where  a  motion  was  made  for  an  attach- 
ment, before  the  order  of  reference  was  made  a  rule 
of  Court,  the  attachment  was  refused  ;  and  it  was 
said  that,  although  the  rule  of  Court  related  back  to 
the  order  of  nisi  priusy  yet  that  this  was  not  a  rule 
of  Court  when  the  supposed  offence  was  committed. 

The  submission  is  made  a  rule  of  Court,(o)  upon 
an  affidavit  by  one  of  the  witnesses,  of  the  due  exe* 
cudon  of  the  bond  or  agreement  containing  the  sub- 
miasion  ;  and  if  such  witness  refuse  to  make  the 
necessary  affidavit,  the  Court  will  compel  him  to  do 
».()&)  But  where  a  matter  is  referred  to  arbitra- 
tion by  rule  of  court,  and  an  award  is  made,  the 
Court  will  compel  performance  of  it  as  much  as  if  the 

(/)  Chandler  v.  Driver,  12  Moci.  317.  i  Chauiit  v.  Stuart,  1  B.  4*.  P.  477.  S*e 
Poreit't  Kep.  in  Kxelicq.  * 

(n)  Harrnon  vu  Gmndy,  Strange,  1178 ;  and  It  aeems,  tlint  irtiie  Court  be 
Bwved  to  make  the  submission  a  rule  of  court,  after  the  award  is  made  tho  a- 
vard  roust  be  prodooedy  in  order  that  the  Court  maj  jud^e  oC  its  { validU\ .  \"iu\ 
Arfait  H.  a.  IS. 

(n)  HiJum  V.  Hopwood,  1  Marshall^  Rep.  66. 

(s)  Tidd.  Prao.  832. 

{p)  Claxkc  «.  £lwiek,  Stnuge^  1.  Bftrnes,  58. 10  Mod.  S3J.  S.  C. 
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award  were  part  of  the  rule^  so  that  a  new  rule  is 
needless,  (j') 

In  every  case  of  an  application  to  compel  perform- 
ance by  attachment^  of  an  award  made  after  an  en* 
largement  of  the  time^  affidavits  must  be  exhibited^ 
verifying  the  f^ct  of  such  enlargement ;  and  this, 
although  it  should  appear  on  the  face  of  the  award 
that  the  time  has  been  enlarged.  It  must  also  be 
shewn  clearly,  that  the  party  neglecting  to  perform 
an  award  under  such  circumstances,  bad  due  notice 
of  the  fact  of  the  time  having  been  enlarged,  (r) 

In  the  case  of  Jenkins  v.  Law,(«)  the  submission 
was  made  a  rule  of  Court,  and  an  agreement  was  sub- 
sequently entered  into  for  enlarging  the  time,  with- 
in which  the  award  should  be  made.  Upon  a  mo- 
tion for  an  attachment  for  non-performance,  it  was 
held,  that  there  being  no  agreement  to  make  the 
consent  for  enlarging  the  time  a  rule  of  Court,  no 
attachment  would  issue  as  for  a  contempt  of  the 
Court.  However,  upon  a  subsequent  occasion,(/) 
vv  here  it  was  provided  by  the  bonds  of  submission^ 
that  the  bonds  and  submission  thereby  made  should 
be  made  a  rule  of  Court ;  but  the  time  for  making 
the  award  having  been  enlarged  by  an  indorsement 
on  the  bonds  of  submission,  it  was  not  added,  that 
such  agreement  to  enlarge  should  be  made  a  rule 
of  Court,  it  was  objected,  upon  a  motion  for  an  at- 
tachment, that  the  award  made,  after  an  enlarge- 

(7)  Aiion.  Salk.  7l. 

(/•)  G.oi-ge  r.  Lonrirv,  8  E.  R.  12. ;  Davit  v.  Vasa,  15  E.  R.  97. ;    Hi!toa  v- 
H  tjivvrnx!,  1  Mai-&hall>  Rep.  6j.  Acc.  Wokleiibet'gv.  Lageroanyl  MBrs!MtiI,580. 
(v)  8  T.  U.  87. 
(/)  nvang  r.  Thomiwon.  5E.  R.  18^. 
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ment  of  the  time  under  such  circumstances^  could 
fiot  be  enforced  as  a  rule  of  Court ;  and  the  last- 
mentioned  case  was  cited  as  an  authority.  But 
Lord  Ellekborough^  in  pronouncing  the  judg- 
ment of  the  Court  said  ; — "  Upon  considering  that 
^^  case,  in  which  the  objection  appears  to  have  been 
^^  given  way  to,  without  argument  on  the  part  of 
"  the  counsel  who  had  obtained  the  rule  for  an  at- 
<^  tachment^  and  on  which  account  the  matter  was 
^^  not,  probably,  brought  under  the  immediate  view 
^^  and  attention  of  the  Court ;  and  upon  conferring, 
^^  with  a  view  to  an  uniformity  of  practice,  with 
"  most  of  the  Judges  of  the  other  Courts  of  Westmin- 
'*  ster-hall^  we  are  of  opinion,  that  the  case  referred 
'<  to  cannot  be  supported,  and  that  the  agreement  to 
^<  enlarge  the  time  for  making  the  award,  must  be 
"  understood  as,  by  reference,  virtually  incorpora- 
^'  ting  in  itself  all  the  intended  agreements  between 
"  the  parties  relative  to  that  subject,  as  if  the  same 
^'  had  been  formally  set  forth  and  repeated  there- 
^^  in ;  and,  of  course,  incorporating  among  the  rest, 
'^  the  agreement  contained  in  the  condition  of  the 
'^  bond,  that  the  submission  to  arbitration  should 
"  be  made  a  rule  of  Court ;  and  that  with  refer- 
"  ence  to  the  enlarged  time,  instead  of  the  time 
<^  originally  specified  in  the  condition  of  the  bond.'^ 
No  attachment  will  issue(w)  against  a  member  of 
either  house  of  Parliament  for  non-payment  of  mon- 
ey in  pursuance  of  an  award ;    nor  against  a  party 


(11)  Walker  v.  ike  Earl  ofGrosvenory  7  T.  R.   171. ;  Calmiir  t>.  Sir  Ed  wart 
Knatcliboll,  Bart.,  and  others,  ibid.  448. 
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{w)  who  has  become  bankrupt :  and,  in  a  case(x)' 
where  the  person  had  been  taken,  but  the  party  af-  * 
terwards  was  declared  a  bankrupt,  and  obtained  a 
certificate,  the  Court  greeted  him  to  be  set  at  lib- 
erty, sayin^g,  that  it  was  a  demand  for  which  debt 
would  lie,  and  that  he  ought  not  to  be  arrested,  per- 
secuted, or  implicated  for  any  debt  due  before  the  . 
bankruptcy. 

But  where  it  was  awarded,(y)  that  a  party  should 
pay  a  sum  of  money,  and  costs,  of  a  certain  Chan- 
cery suit,  to  be  taxed  by  the  proper  Officer,  and  he 
became  a  bankrupt  previous  to  the  taxation,  the 
Court  held,  upon  the  authority  of  a  case(z)  cited  to 
them,  that  such  costs  did  not  become  a  debt  till  they 
were  taxed,  and,  consequently,  were  not  proveable 
under  the  commission ;  and  that  payment  of  them 
might  be  enforced  by  attachment. 

The  Court  will  not  grant  an  attachment  against 
an  administrator,(a)  where  the  submission  was  by 
the  intestate. 

An  attempt  was  once  made  to  compel  a  husband 
to  perform  an  award  made  in  pursuance  of  a  submis- 
sion by  the  wife,  when  a  feme  sole ;  but,  though 
doubts  were  entertained  upon  the  matter,  no  attach- 
ment did  issue. (i) 

In  the  case  of  Owen  v.  Hurd,(c)  a  submission  to 
a  i«eference  between  these  parlies  was  made  a  rule 

■— !■■■  _■__■■  r-  -  .rr-T 

(w)  Groin  p.  Prac  272.  (.r)  Baker's  case,  Su-angei  1152. 

(jf)  The  Ktng  r. Davis,  9  E.  R.  318. 

(2)  Ex  parte  Sheaps,  Cooke,  Bkpt.  Law,  210*  CuIIen,  Bkpk  Lawi  107* 

(a)  Newton  v.  Walker,  Willcs,  315. 

(b)  Cromp.  Prac.  272.    See  ante  p.  153.  notc(m). 

(c)  2  T.  U.  643. 
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of  Ckmrt^  but  no  award  having  been  deKvered  with- 
in the  time^  another  person  and  the  defendant  (who 
were  the  real  parties  to  the  cause^  Owen  having 
been  merely  a  nominal  plaintiff^)  agreed  to  a  second 
reference^  which  was  not  made  a  rule  of  Court.    An 
attachment  was  moved  for  against  the  defendant^  to 
compel  performance  of  an  award  made  in  pursuance 
of  this  latter  submission ;  but  H  was  held  to  be  im  • 
posdble  that  the  Court  could  interfere.     And  al- 
though the  counsel  for  the  defendant  offered  to 
waive  the  objection  as  to  the  Court's  jurisdiction  in 
such  a  case^  and  go  into  the  merits^  Lord  Kenyon 
said  that  could  not  be  done,  since  the  Court  was 
bound  to  notice  that  it  had  no  jurisdiction. 

In  any  case  where  exceptions  are  taken  to  an 
9WdLTdy{d)  non -performance,  while  the  matter  is 
pending  before  the  Court,  is  not  punishable  by  at- 
tachment, although  the  award  be  afterwards  affirm- 
ed. 

If  the  award  be  lost,  a  copy  must  be  produced^ 
substantiated  by  affidavits,  and  the  attachment  will 
issue  as  upon  the  original.(e) 

The  Court  of  Common  Pleas,  in  a  late  case,(^) 
allowed  a  party  to  enter  up  judgment  in  pursuance 
of  an  award,  upon  an  affidavit  that  such  award  had 
been  made  and  sent  to  the  plaintiff's  attorney,  who 
was  dead,  and  that  it  was  not  to  be  found  amongst 
his  papers,  or  elsewhere. 


(//)  Morris  v .  Reynolds*  Salk.  73.  S.  C.  Ld.  Raym.  857. 
{e)  Robmcou  v.  Da^is,  Slnmgt'yS^G. 
(?)  Hill  V.  TovinteMi,  3  I'aunt.  4S. 
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It  has  been  held^  that  a  party  may  be  taken  on  a 
Sunday  upon  an  attachment  for  non-performance  of 
an  award.(t )  But  the  Court  of  King's  Bench  subse* 
quently  denied  that  position  to  be  law^  and  said  it  had 
been  settled  of  late  years^  that  an  attachment  for 
non-performance  of  an  award  was  only  in  nature  of 
a  civil  execution. (A) 

The  privilege  of  a  bankrupt  from  arrests  during 
his  examination^  extends  to  the  case  of  non-payment 
of  money  under  an  award  where  an  attachment  has 
issued.  (/) 

The  decisions  seem  somewhat  contradictory^  as  to 
how  far  a  party  is  barred  from  having  recourse  to 
an  action  or  an  attachment^  after  having  once  elect- 
ed how  to  proceed.  In  one  case,(i?i)  it  was  said 
that  the  party  might  sue  upon  the  bond^  and  after- 
wards resort  to  the  new  remedy  by  statute  j  and 
this^  although  he  had  obtained  judgment ;  for  per- 
haps he  might  esteem  an  attachment  upon  the  rule 
of  Court  a  more  quick  and  essential  remedy,  than 
suing  out  an  execution  upon  a  judgment.  In  anoth- 
er instance,(n)  it  was  moved  that  proceedings  might 
be  staid  in  an  action  of  debt  brought  upon  an  awaini^ 
on  the  ground  that  the  defendant  was  actually  in 
custody  upon  an  attachment  for  non-performance  of 
the  same  award^  and  that  the  adoption  of  one  rem- 
edy was  a  virtual  waiver  of  the  other.  In  answer, 
it  was  urged  to  the  Court,  that  in  cases  where  an 


(i)  Sec  expartt  Whitcliureh,  1  Atk.  57. 

{k)  The  Kin^  ti.  Myera,  I  T.  R.  ^66. 

(0  3  Vee.  554.  ex  parte  Parker. 

(m)  tlarke  v.  £lwick»  10  Mod.  33i2.  Anon.  Sulk.  73. 

(n)  Patenon  v.  Gron*  S  Barnard.  327. 
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action  had  been  brought^  proceeding  upon  the  at- 
taehment  was  irregular^  since  the  party  could  have 
DO  better  remedy  upon  the  attachment  than  by  ac- 
tion ;  but  that^  in  the  present  case^  the  attachment 
was  first  resorted  to^  and  that  this  ought  not  to  de- 
bar the  party  from  bringing  an  action^  the  greater 
and  more  beneficial  remedy.  Salk.  73.  was  cited 
as  in  point.  The  Court  agreed  to  this  doctrine^  and 
refused  the  motion. 

Upon  another  occasion  it  was  held^(o)  that  if  the 
party  have  already  commenced  an  action^  he  must 
discontinue  it^  in  order  to  found  a  motion  for  an  at- 
tachment. 

In  this  case,  Lord  Hardwicke  gave  a  very  de- 
cided opinion ;  saying, — ^'  That  no  attachment  could 
<<  be  had  while  an  action  was  pending  :  that,  as  to 
^<  the  case  in  Salkeld,  no  action  was  depending  when 
'^  the  attachment  was  granted ;  but  that  it  would 
"  admit  of  great  doubt,  whether,  when  the  plaintiff 
«  had  got  bail  to  his  action,  the  Court  ought  not  to 
«  have  stopped  the  attachment.'^ 

In  the  latest  case  of  which  I  am  aware,  (/>)  the 
Court  of  Common  Pleas  determined,  that  a  party 
having  once  elected  how  to  proceed,  should  not 
change  his  mode  of  remedy  ;  and  they  would  not 
permit  the  plaintiff,  though  desirous  of  doing  so,  to 
waive  an  action  which  he  had  commenced,  in  order 
to  obtain  an  attachment. 

The  point  seems  tolerably  clear,  therefore,  that 


(o)  Stock  and  Huggens  v.  De  Smith,  Ca.  temp.  Hard.  106.  Andrews,  299. 
{p)  Badlej  v.  LoTedaj,  1 B.  ^  P.  81 . 
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if  a  party  have  already  commenced  an  action^  no  at* 
tachment  will  be  granted.  But  the  circumstances 
diifer  widely^  where  recourse  has  been  had  to  the 
attachment  in  the  first  instance^  and^  after  having 
obtained  it^  the  party  thinks  fit  to  proceed  by  ac- 
tion ;  in  the  one  case^  the  Court  have  a  discretiona- 
ry power  to  exercise,  but  the  suing  out  of  the  writ^ 
in  order  to  proceed  by  action,  is  ex  dehito  justitim  ; 
and  the  only  way  in  which  the  objection  could  be 
brought  before  the  Court,  would  be  by  pleading 
specially  in  bar,  that  an  attachment  had  already  is- 
sued ;  and  I  imagine  there  is  no  precedent  of  such 
a  plea. 

The  great  advantage  of  obtaining  a  judgment  is, 
{g)  that  execution  will  attach  upon  the  defendant's 
goods ;  whereas,  in  th^  other  ca^,  the  person  only 
is  in  jeopardy,  and  if  the  party  die,  the  attachment 
is  at  an  end.(r) 

Where  the  payment  of  money  is  awarded,  and 
the  party  dies  in  execution  on  the  attachment  before 
it  is  paid,  no  scire  facias  can  issue  against  the  heir 
or  the  executor  to'enforce  payment ;  for  the  award, 
though  established  by  the  Court,  is  not  in  the  na- 
ture of  a  judgment,  but  the  attachment  must  be 
prosecuted,  as  in  the  case  of  a  contempt,  which  dies 
with  the  person. («) 

It  is  not  unusual,  upon  references  by  order  of  ni- 
si prius,  to  take  a  verdict  by  consent,  subject  to  the 
award  of  an  arbitrator  as  to  the  amount  of  the  dam- 


(g)  pRterson  v.  Grosses  Barnard.  227. 

(r)  Webster  r.  Bisliop,  2  Vcrn.  44  U  Prec.  in  Oh. 

{9)  Ibid. 
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ages.  Whether^  under  such  circumstances^  when 
the  arbitrator  has  determined  the  amount^  judgment 
can  be  signed  for  the  sum  awarded^  without  an  ap- 
plication to  the  Courts  has  been  the  subject  of  some 
contrariety  of  opinion. 

In  the  case  of  Lee  v.  L]ngardy(/)  where^  upon  a 
question  of  account^  a  yevdict  pro  forma  was  taken 
by  consent^  subject  to  the  aw^rd  of  an  arbitrator ; 
a  sum  was  awarded  less  than  that  for  which  the  ver- 
dict was  taken^  and  it  was  contended  that  the  plain- 
tiff was  at  liberty  to  enter  up  judgment  for  the  sum 
80  awarded^  without  previously  applying  to  the 
Court.  On  the  other  side  it  was  urged^  that  the 
more  usual  course  was^  to  move  the  Oourt  for  leave 
to  enter  the  verdict  for  so  much  as  the  arbitrator 
awarded^  and  afterwards  to  proceed  to  £nal  judg- 
ment and  execution. 

Lord  Kenyon  expressed  himself  upon  the  point 
as  follows ; — "  With  respect  to  the  principal  ques- 
"  tion,  I  do  not  find^  upon  referring  to  the  Master, 
^^  that  there  is  any  such  settled  practice  as  has  been 
'^  supposed^  requiring  a  plaintiff,  for  whom  a  sum 
*^  has  been  awarded,  under  such  a  rule  of  reference 
^^  as  the  present,  to  apply  first  for  the  leave  of  the 
"  C!ourt,  before  he  can  enter  up  his  judgment  for  the 
"  sum  so  awarded.  Upon  principle,  it  appears  to  me 
<^  not  to  be  necessary.  It  is  often  a  matter  of  conven- 
"ience,  and  in  furtherance  of  justice  dXnisi  priu^ 
''  where  matters  of  account  between  parties  are  to 
^^  be  investigated,  to  refer  the  amount  to  be  settled 

*       '    '  111.      — ^— ^M         M  ,  ■■■■■■■■  — Mw^— ^^M^f  ^^w^tw  —      i^Mw    ■  mm^mm^m—^^m^^   I     ■       ■■  — ^Wi   ■  ■ 

(0  IE.  R.  400. 
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"  by  an  arbitrator^  who  may  have  more  time  and 
^^  opportunity  to  make  the  enquiry,  and  arrive  at  a 
'^  proper  conclusion,  than  the  jury  are  able  to  do ; 
^'  a  verdict,  therefore,  is  taken  proformay  subject  to 
^'  the  award  of  the  arbitrator,  and  after  he  has  ascer- 
*'  tained  the  sum  to  be  recovered,  such  finding  is  in 
^^  the  place  of  the  verdict,  and  must  be  considered 
'^  the  same  as  if  the  j  ury  had  originally  found  so  much 
''  to  be  due,  and  then  alt  the  same  consequences 
"  ensue.  The  plaintiff  is  only  entitled  to  enter  up 
*^  his  judgment  for  so  much,  and  the  sum  for  which 
<^  the  verdict  was  nominally  taken,  cannot  be  con- 
^'  sidered  as  in  the  nature  of  a  penalty,  for  which 
^^  the  plaintiff  is  entitled  to  enter  up  judgment  If 
^^  the  jury  had,  in  the  first  instance,  given  their 
^'  verdict  for  the  sum  awarded,  the  plaintiff  would 
"  have  been  entitled  to  enter  up  his  judgment  after 
'^  the  four  first  days  of  the  ensuing  term,  and  then 
*'  he  would  have  been  entitled  to  sue  out  execution 
'<  immediately  afterwards.  A  pause  is  allowed  for 
*'  those  four  days,  to  the  party  against  whom  the 
^'  verdict  is  given,  in  order  to  afford  him  an  op- 
•^  portunity  of  applying  to  the  Court  to  rectify  any 
"  mistake  which  may  have  been  committed.  Here 
^'  the  defendant  has  had  the  benefit  of  a  longer  de- 
^'  lay  ;  for  final  judgment  was  not  entered  up  till 
'*  the  14th  of  November.  The  award  was  in  the 
^'  place  of  the  verdict  of  the  jury  and  as  there  is  no 
*<  rule  of  practice  obliging  the  party  to  apply  to 
**  the  Court  for  leave  to  enter  up  judgment  for  the 
"sum  a  waded,  I  see  no  reason  for  making  such  ^ 
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*^  role  Eow.  Thepefope,(tt)  subject  to  the  deduc- 
^  tions  wUch  have  been  mentioned^  let  the  execu* 
<<  tion  stand/' 

Upon  a  subsequent  occasion^(t;)  the  same  Court 
seems  to  have  been  of  a  different  opinion.  A  ver- 
dict had  been  taken  by  consent  for  500/.^  subject  to 
the  award  of  an  ari>itrator  under  a  rule  of  Courts 
who  afterwards  awarded  the  defendant  to  pay  396/. 
7«.  9dL^  and  the  costs  of  the  cause  and  reference. 
The  verdict  was  accordingly  entered  up  for  the 
sum  specified^  and  after  notice  to  attend  the  taxa- 
ticm  of  costs  before  the  Master^  which  the  defend- 
ant omitted  to  do^  the  costs  of  the  cause  and  of  the 
reference  were  taxed^  and  the  judgment  was  signed 
the  same  day^  without  any  ''previous  rule  to  sign 
judgment  being  obtained  by  the  plaintiff.  The  case 
of  Lee  V.  Lingard  was  cited  to  the  Court,  as  an  au- 
thority for  such  proceeding  ;  but,  upon  reference 
to  the  Master,  it  was  held  clearly,  that  a  rule  to 
sign  judgment  was  necessary  before  judgment  en- 
tered. 

In  a  case  in  the  Common  Pleas,(fi^)  a  verdict  hav- 
ing been  taken  by  consent,  and  an  award  made  of 
a  less  sum,  the  Court  decided  that  judgment  might 
be  entered  up  to  that  amount,  without  application 
for  a  rule  to  authorize  it.      At  the  same  time,  it 


(m)  Tbe  piaintMr  liad  included  in  the  sum  for  nvhich  he  had  mimI  tm 
taMf  interest  on  the  sum  awarded,  vhieh,  at  veil  as  items  Ibr  ^»^tM*% 
^e,  4^  Lord  Kenjon  would  not  allow ;  but  see  3  Camp.  N,  P.  C.  4i$.  V^^ 
bora  and  others  v.  Todungton. 

(v)  ILiyward  v,  Rjbbans,  4  C.  K.  309. 

(w)  Borrowdale  t%  Kitchener,  S  B.  ^  P.  244.  cwira  Bane%  K  Jkm 
ginsoD  V.  Nesbit,  1  B.  ^  P.  97.  Grimes  v.  Xaish,  lb.  400. 

24 
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was  also  laid  down,  that  personal  service  of  the 
award  was  not  necessary  to  warrant  the  issuing  of 
execution  upon  it ;  this  being  required  only  in  cas- 
es of  criminal  process ;  and  that  what  would  be  indis- 
pensable in  order  to  ground  a  motion  for  an  attach- 
ment,  was  not  so  here.  The  case  of  Read  v.  Gar- 
nett,  which  says,  that  an  affidavit  of  the  due  ex- 
ecution of  the  award,  and  of  a  demand  of  the  mon- 
ey, are  equally  necessary  upon  an  application  to 
have  the  postea  delivered  to  the  plaintiff^  as,  in  ap- 
plying for  an  attachment,  was  declared  not  to  be  law. 
"  Indeed,^'  Heath,  J.  observed,  ^^  many  of  the  ca- 
^'  ses  reported  in  Barnes  are  not  law/' 

The  parties  on  the  same  side  are  not  without 
their  remedy,  in  case  either  of  them  should  suffer 
by  the  default  of  his  companion. 

Where  two  or  more  are  jointly  and  severally 
bound,  each,  we  have  seen,  is  responsible  for  the 
performance  of  the  acts  awarded  to  be  done,  by  any 
with  whom  he  is  jointly  a  party ;  but  a  compensa- 
tion may  be  recovered  by  him  who  actually  performs 
the  award  from  such  of  his  co-obligors  as  neglect 
their  share  of  the  duty  imposed  by  the  award.  Thus 
where  arbitrators  directed  that  each  of  two  parties 
on  the  same  side  should  pay  a  moiety  of  the  costs, 
and  one  party,  in  order  to  get  the  award  out  of  the 
hands  of  the  arbitrators  paid  the  whole ;  it  was  held 
that  he  might  have  an  attachment  against  the  other 
to  compel  repayment  of  the  moiety.(:r)  An  action 
would  have  been  maintainable  if  the  party  had  pre- 
ferred that  mode  of  proceeding. 


(x)  Hicks  V.  Ricliaixlsoit,  I  B.  k  P.  93.  Ace.  Stokes  v.  Lewist  9  Smith's  Rep. 
12. 
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Performance  of  a  parol  award  cannot  be  compel- 
led by  attachment.(y) 

The  CJourt  will  enforce  the  award  of  commission- 
ers,  under  an  inclosure  act  by  mandamu8.{z) 

Competting  performance  by  a  Court  of  Equity.'] 
In  cases  where  the  payment  of  money  alone  is  awar- 
ded, the  proper  mode  of  enforcing  performance  is 
an  application  to  the  courts  of  law,  except  the  award 
were  made  pursuant  to  a  reference  by  order  of  a 
Court  of  Equity :  under  such  circumstances,  that 
Court  would  undoubtedly  decree  performance, 
though  the  award  were  only  to  pay  money.  But 
wherever  any  thing  is  directed  by  arbitrators  to  be 
done  in  specie,  as  to  convey  an  estate,  or  the  like, 
there  a  bill  in  equity  for  specific  performance  will 
lie.(a) 

There  is  a  distinction,  however,  to  be  observed 
between  the  cases  where  the  reference  was  with  the 
intervention  of  a  court,  and  where  it  was  entirely 
the  act  of  the  parties ;  in  the  latter,  there  must  be 
an  acquiescence  in  the  award  by  them,  a  part  per- 
formance, or  proof  of  some  subsequent  agreement  to 
have  it  executed,  in  order  to  induce  the  Court  to 
interpose.  ^6) 

In  the   case   of  Bishop  v.  Bishop,(e)    the  Lord 


{»j]  O'.ckaiaH  V.  \\  \l\w\\\  uiwl  (mIicts,  eilc<l  \'u\*  Ai'ljit  Siipi>.  II.  a.  1. 

(•i)  Hill  ti  lliiJy,  J  l*.  \Vu»-.  187.  S'c  Tiioinjistici  v.  NooJ  und  otliei's,  I 
Aik.  (li. ;  ll^iy  ;..  c  >..ili,  6  V  s.  IJ.  i  aMihii-s  r.  G.  i)i  l4  V^e».  4UU.  Vm.  Arbit. 
l-ti.4.  5. 

{'i)  t,.i'ii  v.Ci  II  l:i  u!  .i.i.»l'ier,  2  it  ji  in  (J'.».  19.  Thompson  r.  Noel  hiiI  oUi- 
««■»,  I  Aik.  5J.  H  ill.  T"  II  n-  ly  6  l\  Wms.  187  3cu  Uj vx-y  r.  Wmltf  Ca.  icini». 
F..cl».  i^.,anil  17  V\a.  i4l. 

vO  I  Ut'ii.  ill  Cli.  76.  See  FjoIj  v  Pipe,  3  Keii.iu  Gli.  U. 
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Chancellor  declared  that  where  the  plaintiff  had 
performed  his  part  of  the  awdrd^  it  was  a  proper 
suit  in  equity^  to  compel  the  defendant  to  do  the 
same^  although  the  reference  were  not  originally  by 
order  of  the  Court.  And  in  another  instance  of  a 
voluntary  award  and  reference  not  directed  by  the 
Courts  the  Master  of  the  Rolls  ordered  precedents 
to  be  searched^  and  then  declared  that  he  saw  no 
reason  for  interference ;  but  upon  a  second  hearing 
of  the  Lord  Chancellor^  performance  was  decreed^ 
the  award  having  been  in  part  exequted.{d) 

The  same^  where  it  was  awarded^(f )  that  the 
plaintiff  should  pay  to  the  defendant  10/.  at  a  par- 
ticular day^  and  30/.  at  a  subsequent  day  named  in 
the  awards  and  that  the  other  party  should  pro- 
cure his  wife  to  join  with  him  in  a  fine  and  deed 
of  uses^  .and  thereby  convey  c^jrtain  premises  to 
the  former  ;(^)  the  10/.  was  paid  and  accepted^  and 
the  30/.  was  tendered  at  the  appointed  day,  but 
the.  defendant  refused  to  fulfil  the  duty  imposed 
upon  him,  the  Court  of  Chancery  had  no  difficulty 
in  decreeing  a  specific  performance. 

On  the  other  hand,  in  a  case  where  the  plaintiff  in 
equity  had  not  himself  complied  with  the  directions 
of  the  abitrators,(A)  and,  upon  anothei*  occasio1i,(2) 
where  neither  party  had  performed  any  part  of 
what  was  awarded  to  be  done,  the  Court  of  Chan- 


(cf)  Norton  V  Mascall,  2  Rep.  in  Cli.  157.  Ace.  Scott  v.  Wriiyi  I   Rcp>  in 
Ch.  45. 
(e)  Hull  V.  Hardy,  3  P.  Wms.  187. 
{g)  See  as  to  tliis  point,  E.neiy  t7.  Waae,  5  Ves.  S48. 
(A)  Eves  and  Keeve  v*  Black  wall,  Ca.  temp.  Finch.  22. 
(0  Bishop  V.  Webtteri  Ab.  Eq.  Ca.  51. 
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eery  refused  to  carry  the  respective  awards  into 
execution. 

In  all  cases^  a  court  of  equity  exercises  a  very 
wide  discretion  when  called  upon  to  enforce  obe- 
dience to  an  award.  Sometimes^  where  a  court  of 
law  would  consider  a  party  as  bound  to  perform- 
ance, a  court  of  equity  will  refuse  to  compel  it : 
sometimes^  where^  in  a  court  of  law^  an  award  could 
not  be  supported^  equity  will  decree  it  to  be  per- 
formed. 

Thus^  it  lias  been  determined  that  an  awards  not 
comprehending  all  the  matters  referred^  cannot  be 
enforced  in  equity^  as  not  being  consonant  to  the 
sobmission  i{k)  whereas^  unless  the  submission  had 
been  conditional^  in  a  court  of  law^  as  we  have  seen, 
this  would  form  no  objection  to  it. 

Qn  the  other  hand,  in  the  case  of  Norton  v,  Man- 
8el],(/)  where  the  award  was  declared  to  be  extra- 
judicial^ and  not  good  in  strictness  of  law,  yet,  un- 
der all  the  circumstances  of  the  case,  the  Court  of 
Chancery  decreed  performance. 

In  another  ]nstance,(m)  certain  disputes  concern- 
ing lands  have  been  referred,  the  arbitrators,  in 
awarding  them  to  one  party,  omitted  the  word 
^*  keirsy^^  though  by  no  means  intending  to  limit 
the  property  to  a  life  estate.  The  omission  being 
pointed  out  to  them,  they,  by  a  writing  under  their 
hands  and  seals^  declared  that  they  meant  to  give 


{k)  Hide  v.  Petit,  1  Ca.  Ch.  185.    CoU  1 1  v.  Child,  iWd.  85. ;  but  see  Hide 
V.  CoQth,2Vera.  109. 

(0  2  Vcrn.  24.  2  Rep.  in  Ch.  1 57.  S.  C  scmble.  Ace.  Skip  v.  Cliamberlain 
ched  Via.  Arbit.  1.  a.  26.  in  mtU. 

(m)  Seott  V.  Wraj,  1  Rep.  in  Ch*  45. ;  see  Poole  v.  Pipe»  3  Rep.  in  Ch.  II. 
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an  estate  in  fee.  Many  years  afterwards^  these 
premises  were  conveyed  to  another  person^  and  it 
was  attempted  to  impeach  the  title^  on  the  ground 
of  the  faultiness  of  the  award  by  which  they  had  been 
formerly  given.  But  the  Lord  Chancellor,  having 
examined  the  depositions  of  the  surviving  arbitra- 
tors, and  consulted  with  two  of  the  Judges  upon 
the  point,  decreed  against  the  claim  set  up  on  this 
ground ;  though,  at  law,  it  seems  clear,  that  the 
party  could  only  have  been  benefited  to  the  extent 
of  the  original  terms  of  the  award.(n) 

The  same  principle  seems  to  have  been  acted  upon 
in  another  instance,(o)  where  the  Court  refused  to 
reveree  a  decree,  on  a  bill  of  review,  which  had 
been  made  sixteen  years  before,  in  consequence  of  a 
reference  to  settle  the  differences  between  the  par- 
ties>  though  the  plaintiff,  in  the  bill  of  review,  as- 
signed for  error,  that  the  cause  having  been  refer- 
red to  four  commissioners,  three  only  had  certifi- 
ed ;  that  the  lease,  on  which  he  now  insisted,  was 
not  then  in  issue,  and  that  he  had  never  assented  to 
the  certificate. 

The  proper  motion  to  a  court  of  equity,  in  case  of 
non-performance  of  an  award,  under  such   circum- 
stances as  allow  of  its  interference  is,  that  the  de- 
fendant may  stand  committed.     Notice  of  which 
motion  must  be  served,  personally,  upon  the  party.  Q&) 


(u)  til  tilt*  case  just  citi<U  tlie  arbilratoi*s  had  ]ii'Ovi(lcMl<itiiHl  li'uuy  ilniibt  arose 
upon  the  wording  of  the  ttwardytlicy  should  be  Ht  libciMv  to  i-xpluin  them; 
M'hioli  the  Cuuits of  law  have*  moi*e  than  oiic-'v 9  deleituintd  that  ai-hiti'Htoi'S 
caniioldo.  Sou  *i  Rul.  It;  {i.  2l5.  Cro.  Jac.  58i.  Winch  r.  SuntUrs  »  isora.tcr 
the  awardi  li'vinu  V*  £lnon,8  £.  U.  54.  I'nlmur*  145. 

(0)  Goddanl  v.  Goddardyl  Rep.  in  Ch-  74 

(/>)  3  Br.  Ch.  Rep.  359. 
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It  may  not  be  out  of  place  to  introduce  here  the 
case  of  Hutchinson  v.  Hodg8on^(9)  where^  upon  a  re- 
ference by  rule  of  the  Court  of  Common  Pleas^  after 
a  bill  filed  in  the  Exchequer^  the  award  directed^ 
that  aH  suits  atlaw  and  in  equity  should  be  discon- 
tinued, and  the  Court  of  Exchequer  were  moved  to 
dismiss  the  bill;  but  the  Court  said^  ^  You  have  mis- 
"  taken  your  remedy ;  we  cannot  act  upon  the  a- 
"  ward.  If  the  plaintiff  proceed  in  his  bill,  your 
^^  way  is  to  move  for  an  attachment  in  the  court  of 
^^  which  the  submission  was  made  a  rule :  so  if  he 
^'  refuse  to  dismiss  his  bill." 

A  court  of  equity  will  not  compel  the  specific 
performance  of  a  covenant  to  refer  disputes  to  arbi- 
tration, (r) 

A  party  cannot  be  compelled  to  discover  a  breach^ 
by  which  he  may  charge  himself  with  the  penalty  of 
a  submission  bond.(^) 

(9)2An8tr.36l. 

(r)  See  6  Ves.  818.  Ace  per  Lord  Eldon,  S  B.  4-  P.  444. 

(«)  B'nli«p  V,  BUiop,  1  RepL  in  Ch.  76. 
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Relief  from  Performance. 

1  HE  grounds  upon  which  a  party^  after  having 
submitted  to  a  reference^  may  resist  performance 
of  what  the  arbitrators  direct,  are  twofold  : — such 
as  are  extrinsic  to,  or  appear  upon  the  face  of  the 
award. 

To  the  former  class  belong  all  objections  arising 
out  of  misQonduct  or  mistake  of  the  arbitrators,  or 
their  inability  to  judge,  from  not  being  made  ac- 
quainted with  all  the  circumstances  of  the  case. 

To  what  extent  these  objections  shall  prevail, 
has  been  already  discussed ;  we  are  now  to  consid- 
er in  what  shape  they  must  be  brought  before  the 
eye  of  the  Court. 

By  the  stat.  9  &  10  W.  3.  c.  15.  §  2.,  it  is  enact- 
ed, ^<That  any  arbitration  or  umpirage  procured 
^<  by  corruption  or  undue  means,  shall  be  judged 
^'  and  esteemed  void  and  of  none  effect,  and  accor- 
^'  dingly  be  set  aside  by  any  court  of  law  or  equity, 
^'  so  as  complaint  of  such  corruption  or  undue  prac- 
^'  tice  be  made  in  the  court  where  the  rule  is  made 
''  for  submission  to  such  arbitration  or  umpirage  be- 
"  fore  the  last  day  of  the  next  term  after  such  arbitra- 
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^^  tion  or  umpirage  made  and  published  to  the  par- 
<<  ties ;  any  thing  in  the  act  of  parliament  to  the 
"  contrary  notwithstanding.'^ 

This  clause^  however^  is  not  to  be  construed  too 
strictly;  any  other  objections,  which  are  plainly 
dehors  the  award,  may  be  urged  in  the  same  man- 
ner as  those  founded  upon  corrupt  conduct :  such 
as,  that  the  arbitrators  or  umpire  have  altered  the 
award,  after  notice  to  the  parties  of  its  being  exe- 
cuted, and  ready  for  delivery  ;(a)  that  they  had  not, 
at  the  time  of  making  the  award,  sufficient  docu- 
ments or  information  from  which  to  draw  a  correct 
opinion.(6) 

This  class  of  objections  may  form  the  subject  of 
a  direct  application  to  the  Court  to  set  aside  the 
award ;  but  they  cannot  be  shewn  for  cause  against 
a  rule  for  an  attachment  for  non- performance  ;(c) 
nor  can  the  improper  conduct  or  partiality  of  the 
arbitrators  be  pleaded  in  bar  to  an  action  upon  the 
award  or  the  submission.  (£/} 

<^The  mode  of  setting  aside  an  award,(^)  is  by 
<^  application  to  the  court  in  which  the  action  was  de- 
**  pending,  where  the  reference  is  by  rule  of  court, 
<^  or  order  of  nisi  prius  ;  or  if  there  be  no  action 
<^  depending,  in  the  court  of  which  the  submission 
<<  is  made  a  rule  under  the  statute.  And  unless 
^<  the  application  be  founded  on  some  objection  to 
*<  the  legality  of  the  award  appearing  on  the  face  of 

(a)  Henfree  v.  Bromley*  6  E.  R«  310. 

(b)  Zuhmry  v.  Shepherd,  8  T.  R.  781. 

(c)  HolbuHl  V.  Brooks.  6  T.  R.  161. 

(J)  Braddiek  v.  Thompson,  8  E.  R.  344. 
(<f)  Tidd.  PfM-  835. 
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^^  it,  there  must  be  an  affidavit^  stating  the  grounds 
^^  upon  which  it  is  made ;  and  it  is  usual  to  have 
"  an  affidavit  of  facts,  in  answer  to  the  application. 
^'  Where  the  reference  is  by  rule  of  court,  or  order 
^'  of  nisi  priusy  there  being  a  cause  then  depend- 
^^  ing,  the  affidavits  in  support  of,  or  in  answer  to 
^^  the  rule  for  setting  aside  an  award,  must  be  en- 
^*  titled  in  the  cause  ;  but  where  the  submission  is 
"  made  a  rule  of  court  under  the  statute,  there  be- 
<^  ing  no  cause  depending,  it  is  not  necessary  that 
^^  the  affidavits  should  be  entitled.  In  practice  it 
^^  is  usual,  when  a  rule  for  an  attachment  is  moved 
^^  for,  to  oblige  the  party  who  complains  of  the 
'^  award,  to  move  to  set  it  aside,  unless  the  objec- 
^'^  tions  appear  on  the  face  of  it;  and  then  both 
^^  rules  come  on  together.  This  gives  the  other 
"  side  an  opportunity  of  answering  the  allegations 
^^  on  which  the  objections  to  the  award  are  found- 
^'  ed." 

In  the  case  of  Harrison  v.  Grundy,(g-)  the  Court 
held,  that  they  could  not  entertain  any  application 
to  set  aside  an  award,  until  the  submission  was 
made  a  rule  of  court ;  and  that  a  consent  in  the  sub- 
mission-bond to  make  the  award  a  rule  of  court,  in- 
stead of  the  submission,  would  not  warrant  their  in- 
terposing. But  upon  a  subsequent  occasion,(A) 
in  the  Common  Pleas,  it  having  been  objected  that 
an  agreement  to  make  the  award  a  rule  of  court, 
would  not  authorize  an  application  to  make  the 
submission  a  rule  of  court  also ;  and  the  last-men- 


^ff)  Strajige,  1178. 
{h)  Sojlleux  V.  llcvhst.  2  Boi.  unci  Pull.  444. 
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tioRed  case  of  Harrison  v.  Grundy  being  cited^  the 
Court  disallowed  the  objection ;  at  the  same  time 
declaring^  that  the  case  adduced  was  entitled  to 
very  little  credit. 

Still  more  recently,(t)  in  the  Court  of  King's 
Bencb^  where^  in  shewing  cause  against  a  rule  for 
setting  aside  an  awards  it  was  urged  that  the  Court 
could  not  entertain  jurisdiction  of  the  matter^  be- 
cause the  consent  in  the  submission-bond  w^as^  to 
make  the  award  a  rule  of  court  instead  of  a  submis- 
sion^ and  the  same  case  of  Harrison  v.  Grundy  was 
cited ;  the  Court  referred  to  a  case,(A)  furnished 
by  the  Master^  where  the  submission  providing^ 
that  the  award  should  be  made  a  rule  of  court 
instead  of  the  agreement  to  submit^  was  held  to  be 
no  objection;  and  this^  Lord  EUenborough  said, 
'^  was  the  later  and  more  sensible  determination, 
^  and,  therefore,  the  Court  would  abide  by  it." 

It  would  seem,  from  one  case,  that  the  submis- 
sion may  be  made  a  rule  of  court,  after  the  award 
is  delivered.(/) 

The  time  within  which  the  motion  to  set  aside 
an  award  for  any  extrinsic  objections  must  be  made, 
is,  as  we  have  seen,  limited  by  statute. 

Upon  one  occasion,(;/i)  where  it  was  a  question, 
whether  aa  application  to  set  aside  an  award  came 
too  late,  the  award  being  under  a  submission  with- 
in the  statute  of  William,  Lord  Mansfield  observed, 

(t)  Pdlley  V.  Wfstnuieot,  3  E.  R.  603. 
{k)  PoveU  V.  Phillips  E.  30  G.  3. 

0  Alai-des  v.  Cmnbcl,  1   Bamiin].  tSi.      See  Spcttilionc  r.  Csirpeuter, 
3  P.  Wmt.  362. 
{m)  Frvame  and  Mife  t*.  Pinnegftr,  Co«l).  23. 
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that  the  first  clause  of  that  act  was  inaccurately  pen-" 
ned;  yet  that  the  meaning  of  it  was  sufficiently  ex- 
plained by  the  proviso  in  the  second  section ;  and  his 
Lordship  said  he  was  extremely  clear^  from  the 
words  of  the  proviso^  that  the  time  of  objecting  to 
an  award  is  expressly  limited  to  the  last  day  of  the 
term  next  after  it  is  published.  Lord  Mansfield 
also  declared^  that^  where  no  objection  is  made 
within  the  limited  time^  the  other  side  may  apply 
for  an  attachment  to  enforce  the  performance  of  the 
award. 

The  Court  will  not,  on  the  last  day  of  term,  take 
a  motion  for  a  rule  nisi  to  set  aside  an  award ;  nor 
can  counsel  be  heard  on  that  day,  to  shew  cause 
against  such  a  rule  ;  but  the  same  must  be  enlarg- 
ed and  made  peremptory  for  the  next  ensuing 
term.(n) 

It  has  been  determined,  that  this  restriction,  in 
point  of  time,  imposed  by  the  statute,  is  not  confin- 
ed to  objections  grounded  upon  the  misconduct  of 
the  arbitrators,  but  extends  to  all  direct  applica- 
tions for  relief  under  the  award. (a)  In  one.  case, 
Lord  Ken  YON  said> — "After  the  best  consideration 
that  i  can  give  the  subject,  and  I  have  frequent- 
ly turned  it  in  my  mind,  since  the  case  first  came 
before  the  Court,  I  am  of  opinion,  that  the  sound 
construction  of  the  Act  of  Parliament  is,  that  if 
a  motion  be  made  to  set  aside  an  award  for  ex- 
trinsic matter,  it  must  be  made  within  the  time 


(n)  Tidd.  Pnct.  836. 

(o)  Zsioliary  V.  Shepheix)*  2  T.  R.  781.  Lowndcti  r.  Lovtkles  1   E.  R.  276* 
Bttnies,  55. 
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^^  limited  by  the  act,  namely  before  the  end  of  the 
^'  next  term  ;  but  that  an  application  for  an  attach- 
^^  ment,  for  not  performing  an  award,  may  be  re- 
^<  sisted  at  any  time  for  defects  appearing  upon  the 
*^  iace  of  the  award  itself.^^(j&) 

A  distinction,  however,  is  to  be  observed  between 
cases  where  the  submission  is  by  rule  of  court  un- 
der the  statute,  and  where  it  is  by  verbal  agree- 
ment,(9)  ^^  '^y  ®^^r  ^^  nisi  priua  ;{r)  to  these  lat- 
ter cases,  the  statutory  limitation,  as  to  the  time  of 
applying  for  relief,  does  not  extend.  Upon  one  oc- 
casion, where  an  award  was  made  under  an  order 
of  nisi  prittSy  and  the  party  suffered  a  whole  term 
to  elapse  before  he  applied  for  relief,  the  Court  re- 
fused to  entertain  the  objection  that  he  came  too 
late.(«) 

In  a  recent  case  of  a  reference  by  consent  under 
a  Judge's  order,(^)  the  Court  of  Common  Pleas  said, 
that  the  limitation  of  the  act  applied  only  to  cases 
where  an  original  authority  was  given  by  it :  that, 
where  a  cause  was  referred  to  arbitration,  the 
Court  still  reserved  a  superintending  authority  over 
the  award,  and  that  it  was  discretionary  with  them 
to  afford  relief,  even  though  the  time  limited  by 
the  act  of  Parliament  had  elapsed.  But,  in  the  ex- 
ercise of  this  discretion,  the  Court  declared  that 
they  should,  in  general,  prescribe  to  themselves  the 

ip)  Pcdicy  V.  Goddard,  7  T.  R.  73- 
iq)  AnKtl  V.  Evans,  7  T.  R.  1 . 

(r)  Anderson  v.  Coieter*  Sti*angc>  SOI.  Lacas  ex  tlsm.  Markhftni  v*  Wilson, 
Burr.  701. ;  and  see  Borrowdsle  r.  Mltclicner,  J  B-  <$•  P.  !244.,  and  9  Vcs.  4:>.> 
(9)  Sjnge  V.  Jervoise*  8  E.  R.  4G5. 
(0  Rogers  v.  Dulliroorc,  1  Marshall  Kepi  47 1 • 
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same  rule  as  the  statute  has  prescribed  to  them  m 
eertain  cases ;  and  that^  although  under  particular 
circumstances  they  might  think  proper  to  interfere, 
yet  that  they  by  no  means  intended  to  hold  out  to 
parties,  that  applications  to  set  aside  awards,  where 
the  submission  had  not  been  ^entered  into  by  boady. 
might  be  made  at  any  distance  of  time. 

When  a  cause  has  been  referred,  and  an  sward 
made^  a  party  cannot  move  to  enter  a  nonsuit  in  the 
action,  unless  this  be  directed  by  the  award.(fi) 

In  one  case,  where  there  was  a  suggestion  of  par- 
tiality on  the  part  of  the  arbitrator,  the  Court  seem- 
ed tD>  think,  that,  although  this  formed  no  defence 
to  an  action  on  the  bond  of  submission,  yet  that  the 
party  might  not  be  without  his  remedy,  if  a  proper 
case  were  laid  before  the  Court  upon  affidavit ;  since 
he  might  move  for  discharging  so  much  of  the  rule 
for  making  the  submissmn  to  the  award  a  rule  of 
Court,  as  restrained  him  from  filing  a  bill  in  equity. 

Where  the  submission  is  by  order  of  nisi priusy  or 
under  the  statute,  the  Court  will,  sometimes,  listen 
to  an  application,  to  have  the  award  referred  back 
to  the  arbitrator  for  his  re-consideration ;  but  this 
application  must,  as  we  have  seen,  be  made  within 
the  time  limited  by  the  statute.(tc;) 

On  the  Face  of  JiwardS] — ^The  second  class  of 
objections  which  may  be  taken  to  an  award,  are 
such  as  appear  upon  the  face  of  it,  arising  from  a 
want  of  some  of  those  qualifications  which  have  been 


(m)  I'ctc'fs  t>:  Andersoit)  1  Mara1i»ll  Rep.  238. 
(V)  Bniddick  v.  Thompson*  8  E.  R.  344. 
(ir)  Zficlwiy  v  Shepheni,  2  T.  R.  781. 
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enumerated  as  essential  to  its  validity^  or  from  the 
arbitrator  having  stated  the  reasons  upon  which  he 
grounded  his  decision^  and  having  clearly  mistaken 
the  law. 

Such  objections  may  form  the  basis  of  a  direct  ap- 
plication to  set  aside  the  award^(j?)  or  they  may  be 
ui^d  in  pleading  to  an  action  for  non-performance^ 
(t/)  in  answer  to  a  bill  in  equity  to  compel  perform- 
ance9(2r)  or  in  shewing  cause  against  a  motion  for 
an  attachment ;  (a)  which^  indeed,  can  Tie  resisted 
on  no  other  ground.(5) 

In  respect  of  the  time^  witlrai  whicli  a  party  may 
avail  himself  of  such  objections,  there  is  no  limits 
except  when  he  founds  upon  them  a  direct  motion 
to  the  Court  for  reHef,  in  which  case,  they  are  gov- 
erned by  the  same  rule  as  any  extrinsic  matter  so 
brought  forwards.(c) 

Relief  in  Equity.'] — If  the  reference  were  solely 
the  act  of  the  parties^  without  the  intervention  .of  a 
court,  no  direct  application  can  be  made  to  a  court 
of  equity  for  relief,  which  is  not  founded  upon  a  sug- 
gestion, that  the  arbitrators  have  been  actuated  by 
corrupt  motives,  or  have  exceeded  their  authority; 
or  Bnless  the'  award  appear,  on  the  face  of  it^  to  be 
contrary  to  the  rules  of  equity,  (rf) 

(x)  Loirndes  v.  Lowniles,  1  E.  R.  276.  Kent  v.  Elstob  ami  othci-s,  3  E.  R. 
IS. ;  but  Ke  Hutchins  v.  Hutchins,  Ami.  297.,  where  it  is  uid  that  the  Couitt 
will  not  set  aside  an  award  for  dvfecti  appearing  oii  the  face  of  it. 

(jr)  Risdcu  v.  luglet,  Cio.  £l)z.  838,  ^c.  , 

(r)  CMTciidish  r. ,  1  Ca.  in  C'h.  279. 

(fl)  Pfdiey  V,  GtMldard,  7  T.  R.  73. 

(^)  Hollajid  V.  Brooks,  6  T.  R.  161. 

(c)  Pedley  ti.  Goddard*  7  T.  R.  75.  Lowndes  t>.  Lowudos,  1  E.  R.  076. 

id)  CavuQdidi  v. — ,  1  Ga.  Ch.  279.    Sec  also  Chicot  v.  Leqiiesne,1t 

Ves.  Sis.  Brawn  v.  Brown,  1  Vcrn.  167.  Champion  v.  Wenham,  Amh.  S4& 
Wills  u  Mticcarmick   2  Wils.  149. 
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It  would  seem^  too^  that  awards^  made  pursuant 
to  a  submission  by  order  of  nisi  priuSy  fall  under  the 
same  rule^  any  such  submission  being  considered  by 
courts  of  equity  in  the  light  of  a  voluntary  refer- 
ence, (c) 

It  seems  not  to  be  doubted  now,  but  that  recourse 
may  be  had  to  equity  for  relief,  in  cases  where  the 
submission  was  by  rule  of  a  court  law,  pursuant  to 
the  statute ;  and  this,  whether  a  previous  application 
for  relief  has  been  tried  and  refused,  or  has  not  been 
at  all  tried  in  the  court  of  which  the  submission  was 
made  a  rule. 

In  one  instance  where  the  submission  had  been 
made  a  rule  of  the  Court  of  Common  Pleas,  and  an 
attachment  had  been  obtained  for  non-performance, 
an  injunction  was  granted  by  the  Court  of  Chancery 
to  stay  proceedings,  and  a  biU  for  relief  under  the 
award  was  filed.  The  Court  took  no  notice  of 
an  objection  started,  that  the  matter  had  been  exa- 
mined in  another  Court.  The  Lord  Keeper  dis- 
missed the  bill  ;  but  he  proceeded  upon  the  ground 
that  no  fraud  or  collusion  had  been  proved,  and  that 
the  damages  given  by  the  umpire  were  not  outrage- 
ous.(^) 

In  another  case,  the  submission  had  been  made  a 
rule  of  the  Court  of  King's  Bench,  and  that  Court 
had  been  moved  to  set  aside  the  award  on  account  of 
the  misconduct  of  the  arbitrators.  The  Court  were 
divided  in  opinion,  as  they  were  also  upon  a  motion 
fbr  an  attachment,  so  that  no  assistance  was  granted 

(e)  Broun  V.  fiviiwn,  1  Vern.  157. 
C^)  Ibid. 
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by  them  to  either  party.  An  action  was  then  brought 
upon  the  submission,  and  the  defendant  in  that  ac- 
tion filed  a  bill  in  Chancery  praying  general  relief; 
Lord  Mansfield,  not,  however,  without  considerable 
hesitation,  allowed  the  bill.  (A) 

The  authority  of  the  last  mentioned  case  was  ac- 
knowledged and  acted  upon  by  Lord  Hardwicke,  in 
that  of  Chicot  v.  Lequesne.  {i) 

It  has  been  declared  by  the  Court  of  Chancery 
that,  in  every  way  of  considering  it,  an  award  made 
under  the  statute  of  William,  differs  very  materially 
from^an  award  made  in  the  course  of  a  cause ;  for  that 
the  latter  may  be  set  aside  by  an  application  not  so 
limited  as  that  given  by.  the  second  section  of  the 
act  of  parliament. (A) 

In  a  case  which  occured  in  the  Court  of  Excheq- 
uer,(/)  a  question  having  arisen  upon  the  operation 
of  the  statute  above  mentioned,  the  Chief  Baron  gave 
his  opinion,  that  courts  of  equity  were  not  confined, 
by  that  statute,  as  to  the  time  within  which  excep- 
tions to  awards  might  be  filed.  His  Lordship  obser- 
ved, that  before  the  statute  in  question  was  passed, 
agreements  made  in  any  cause  depending  in  a  court 
of  law,  and  afterwards  made  rules  of  those  courts, 
had  equally  the  advantage  of  that  speedy  remedy, 
which  was  given  upon  all  extra-judicial  agreements 
by  the  act  of  Parliament ;  but  yet,  that  they  were 
liable  to  be  inspected  by  courts  of  equity,  whether 

{h)    Sec    Ward'  v.  Periam  cited  2   Ves.     316.,  .mIso  in    KampBliire  v, 
Young,2Atk.   154. 
(i)<Ve«.3l6. 

(^^)  Gwiaettv.  Bannister,  14  Ves.  533. 
(0  Alanlcs  v.  Cambel  and  Williams,  1  Barnard.  152.  S.  C<  BuabiU7.265. 
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they  were  not  attended  by  circumstances  of  fraud 
and  misbehaviour :  besides,  as  the  law  formerly 
stood,  if  courts  of  law  had  enforced  those  agree- 
ments by  attachments,  for  proper  reasons,  the  courts 
of  equity  might  have  granted  their  injunctions. 
With  respect  to  the  statute  of  William,  that  this 
statute  iiad,  indeed,  made  an  alteration  as  to  the 
courts  of  equity  in  this  respect,  since  it  enacted,  in 
general,  that  no  injunction  should  lie  upon  such  an 
attachment ;  but  a  bill  to  discover  whether  or  not 
there  existed  partiality  or  improper  conduct,  wa* 
left  as  it  had  stood  before,  and  would  not  affect  the 
proceedings  on  the  attachment.  And  his  Lordship 
cited  several  cases  where  bills  of  this  nature  had 
been  allowed. 

In  the  case  of  Lord  Londsdale  v.  Littledale,(m} 
upon  an  application  to  the  Court  o^  Chancery  to  set 
aside  an  award,  the  order  of  nisi  priuSf  authorizing 
the  submission,  having  been  made  a  rule  of  court, 
an  objection  was  started,  that  the  proper  mode  of 
proceeding  would  have  been  to'apply  to  a  court  of  law. 

The  Lord  Chancellor  said, — <^  There  is  great 
^^  force  in  the  reasons  urged  against  the  relief  the 
"  plaintiff  seeks ;  but  I  must  here  take  the  case  made 
^^  by  the  bill  to  be  true,  and  I  cannot  look  to  any 
*^  thing  else,  but  must  forget  all  that  I  have  occasion- 
^^  ally  and  judicially  heard.  The  ground  of  this  de- 
^^  murrer,  that  this  is  an  award  made  under  the  stat- 
^*  tute,  can  never  hold.  I  agree  with  the  observation 
<^  in  Lucas  v.  Wilson,  that  awards  made  in  causes  de- 
Cm)  2  Ves.  jun.  453. 
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^^  pending^  are  not  awards  to  which  the  statute  re- 
^^  htes;  but  the  jurisdiction  of  the  Court  of  Chancery 
<'  is  not  barred  by  a  reference  under  the  statute^  nor 
^<  lias  it  ever  been  so  received ;  for  it  is  always  part 
<<  of  the  rule  of  Ami  Prius,  that  the  parties  shall 
'^  bring  no  bill  in  equity^  either  against  the  arbitrators 
<i  or  each  other.   In  the  late  case  of  Burton  v*  Petrie, 
(( the  jLward  was  a  rule  of  the  Court  of  Conunon 
^  Pleas^  and  no  objection  was  taken ;  that  term  was 
^^  part  of  the  rule.    A  motion  was  made  for  an  at- 
^<  tachment  for  suing  in  this  Court ;  on  the  afiEldavits 
<<  made  upon  that^  the  Court  thought  there  was  a 
<<  discretion  in  enforcing  that  term  of  the  rule^  and 
'<  that^  in  the  particular  case^  such  discretion  ought 
^'  not  to  be  exercised  to  prevent  an  application  to 
<^  this  Court  for  a  discovery^  and  all  the  relief  con- 
^^  sequential  upon  it.     But  that  being  a  term  of  the 
<^  rule  at  law^  manifestly  shews  the  existence  of  a 
^<  discretion  in  this  Court ;  and  the  only  relief  to  be 
^<  had,  if  that  term  be  broken,  is  what  the  court  of 
^^  law  may  do.     Therefore,  it  is  not  a  cause  of  de- 
^^  murrer  that  the  parties  have  proceeded  at  law, 
^^  and  that  there  would  be  a  remedy  in  that  Court. 
"  That  proceeding  under  the  authority  of  the  court 
^^  of  law  may  be  perfectly  incompetent ;  for  that, 
'<  which  would  subvert  the  award,  may  arise  out  of 
^^  the  answers  in  equity.  There  is  a  great  difference 
^^  between  compelling  that  discovery,  in  answer  to 
^^  pointed  interogatories,  and  affidavits  at  law :  in  the 
^'  latter  case,  you  cannot  press  the  party  to  make  a 
"  full  answer.^^ 
On  a  bill  to  set  aside  an  award  without  more^  the 


* 
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plaintiff  cannot  go  into  legal  observations  arising  on 
the  face  of  it.  But  it  seems  that^  if  the  bill  be  for  an 
account^  and  pray  the  Court  to  set  aside  the  awards 
in  order  to  let  in  such  account^  in  this  case  the 
party  may  make  legal  objections.(n) 

The  practice  of  allowing  exceptions  to  be  filed 
to  an  award,  as  to  the  report  of  a  Master,  which 
formerly  was  very  usual,(o)  has  of  late  years  been 
discountenanced.  Lord  Thurlow  is  reported  to  have 
said,  upon  one  occasion,  that, where  a  party  in  a  cause' 
has  referred  the  matter  to  arbitration,  he  cannot  ex- 
cept to  the  award,  but  that  the  question  of  its  valid- 
ity must  come  on  upon  further  directions. {p) 

The  same  Judge  subsequently  declared,  that  if  an 
award  remained  open  to  exceptions,  it  seemed  to 
be  rather  a  reference  than  an  award  :  that,  in  the 
particular  case  before  him,  it  was  intended  that 
the  whole  matter  should  be  referred  to  arbitra- 
tors, in  exclusion  of  the  Court,  except  the  costs. 
The  proper  motion,  his  Lordship  said,  in  order  to 
obtain  relief,  would  be  to  set  aside  the  award  ;  and, 
upon  such  a  motion,  the  topics,  forming  the  ground 
of  the  exceptions,  might  be  discussed.  As  to  the 
cases  in  Vernon  upon  this  point.  Lord  Thurlow  said, 
he  did  not  at  all  agree  with  them.(y) 

Yet,  in  the  case  of  Dick  v.  Milligari,(r)  the  Lord 


(n)  Chnrnpion  v.  Wen  bam,  Amb.  245. 

(o)  See  1  Ch.  On.  186.  1  Vcro.  469.  2  Vern.  109. 

{p)  Woodbridgc  V.  Hilton,  1  Br.  Cli.  Rep.  /i89. 

(9)  Rice  r.  WilliHms,  S  Br.  Ch.  Rep.  16S.  S.  C.  I  Ves.  jun.  365.,  there  call- 
ed  Price  r.  William*. 

(r)  2  Ves.  jun.  23. ;  ami  see  4  Bro.  Ch.  Rop.  117.  5S6.,and  Morgan  r.  Ma- 
thcr,2  Vcs.jan.  15. 
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Commissioner  Eyre  pronounced  the  opinion  of  him- 
self and  the  other  Lords  Commissioners  to  be^(«) 
that  exceptions  would  lie  to  an  award ;  but  that  objec- 
tions might  be  made  as  to  the  nature  of  these  excep- 
tions. 

When  the  case  again^  came  before  the  Court  it  was 
riTgedf  that  exceptions  might  be  made  to  the  awards 
in  the  same  manner  as  to  a  report  by  the  Master^  the 
award  being  in  nature  of  such  report ;  the  cases  in 
Vernon  were  cited,  and  it  was  contended  that  it  was 
from  the  whole  matter  having  been  referred  to  the 
arbitrators^  that  Lord  Thurlow,  in  the  case  of  Price 
Vi  Williams  (last  cited),  thought  exceptions  would 
not  lie.  The  Lords  Commissioners  then  expressed 
a  further  opinion,  thatiexceptions  would  lie  to  an 
award,  but  not  such  as  would  lie  to  a  Master's  report. 
In  such  a  case,  they  said,  the  Master  was  only  the 
minister^  the  Court  was  judge ;  whereas,  in  the  case 
of  an  award,  the  arbitrator  himself  was  judge. 

•'  -       I  r         ■■  II  I       -  • TT     ■     ir 1 1 

(*)  Eyre  Hnil  Wilaon. 
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CHAPTER  IX, 


Pleadings. 

Declaration. — ^1  he  remedy  which  one  party  has 
by  action^  in  case  the  other  refuse  performance  of  an 
awards  may  be  either  upon  the  submission  or  the 
award. 

When  the  submission  is  l^  deed9(a)  with  a  penal- 
ty^  and  the  award  is  made  within  the  time  limited 
for  that  purpose^  an  action  of  debt  lies  upon  the 
deed  for  non- performance  of  the  award  ;  and  this^ 
whether  the  award  be  for  the  payment  of  mon- 
ey^  or  the  performance  of  a  collateral  act.  But 
where,  in  an  arbitration-bond,  a  time  was  limited 
for  the  arbitrator  to  make  his  award,  and  such  time 
was  afterwards  enlarged  by  mutual  consent,  it  was 
held  that  no  action  could  be  maintained  on  the  bond, 
to  recover  the  penalty  for  not  performing  the  award, 
made  after  the  time  first  appointed. ,  In  such  case, 
the  plaintiff  should  proceed  by  action  of  debt  or 
assumpsit^  on  the  submission  implied  in  the  agree- 
ment to  enlarge  the  time.  (^6) 

An  action  of  debt,  also,  lies  upon  a  submission  by 


(a)  Tidd.  Prac.  827. 
(6)  Tidd.  Prac.  828. 
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deed  without  a  penalty  ;  or  upon  a  submission  in 
writing  without  deed  ;  or  by  parol^  where  the 
award  is  for  the  payment  of  money ;  but^  where  it  is 
for  the  performance  of  a  collateral  act^  the  plaintiff 
should  proceed  by  action  of  covenant  upon  the 
deed ;  or^  if  the  submission  be  without  deed^  by 
action  of  a$sump9it.  Where  matters  in  dispute  are 
•referred  to  arbitration^  without  bond^  and  the  award 
directs  money  to  be  paid^  it  may  be  recovered  un- 
der a  count  on  an  insimul  camputassent.{e) 

Debt  does  not  lie  upon  an  award  against  an  exe- 
cutor upon  a  parol  submission  by  the  testator^((/) 
nor  against  an  administrator^  upon  a  submission  by 
the  intestate  ;(e)  for,  in  both  these  cases^  the  party 
might  have  waged  his  law. 

The  parties  who^  in  ordinary  cases^  must  sue,  in 
case  of  non-performance  of  an  award,  are  those 
beneficially  interested  under  it  But,  in  one  case,  (g) 
where  A  and  B,  in  1797,  assigned  to  the  plaintiff 
all  debt  due  to  them,  and  gave  him  a  power  of  at- 
torney, to  receive  and  compound  for  the  same ;  un- 
der which  power,  the  plaintiff,  in  1799,  submitted  to 
arbitration,  the  matters  in  difference  then  subsisting 
between  his  principals  and  the  defendants ;  and  the 
plaintiff  and  defendants  mutually  promised  to  per- 
form the  award.  The  arbitrator  having  awarded  a 
sum  to  be  paid  to  the  plaintiff,  the  Court  held  that, 
he,  as  such  attorney,  might  maintain  an  action  foi^ 

(c)  Tidd.  Prae.  828. 

(el)  Hampton  V.  Bojer».Cro.    Eliz.   557.    Sec    Hoclsdcn  v.  Uamdge,  2 
SsBfid.65.  fl. 
(e>  Bower  V.    Garland,  Cro.    Eiiz.600. 
(S)  Barafin  V.  Leigh  and  Jeffiny,    8  T.  R.    571 . 
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it  in  his  own  name^  distinguishing  the  case  from 
others,  where  persons  act  merely  in  the  character 
of  attorney. 

The  plaintiff  may  either  declare  upon  the  de- 
fendant's bond^  without  stating  the  condition,  or  he 
may  set  out  the  bond  and  condition,  the  award  and 
breach.(A) 

In  suing  upon  the  bond,  it  need  not  be  averred  in 
the  declaration,  that  there  were  mutual  submissions, 
since  the  defendant,  by  craving  oyer,  may  shew 
it.(0 

If  the  party  prefer  declaring  upon  the  award, 
this  may  be  done  either  in  assumpsit^  or  debt. 

Where  the  submission  is  by  parol,(A)  an  action  of 
assumpsit  will  lie,  to  recover  a  compensation  in  da- 
mages for  the  non-performance  of  the  award ;  and 
this  remedy  may  be  had,  whether  the  party  refu- 
sing to  perform  were  directed  to  pay  money,  or  to 
do  any  collateral  act.  When  money  is  awarded  to 
be  paid,  at  different  times,  assumpsit  will  lie  for 
each  sum,  as  it  becomes  due.(/) 

An  action  of  debt  is  maintainable,  if  the  cause  of 
action  be  merely  the  non-payment  of  money  in  pur- 
suanqe  of  an  award,  (m)  And  in  this  case  of  an 
award  to  pay  money,  the  party  may  sue  in  debt 
for  the  money,  and  declare  upon  the  award ;  and, 
afterwards,  he.  may  have  an  action  for  the  penalty 


(/i)  Skinner  r- Andivws,  1  Snuiid.  16 J. 

(t)  Uillcy  V.  PolIiiP,  Sliimgt-,  923.  2  Saund.  61.^.  n,  2.,  {UUer  if  tlie  piaintiff 
rlfi-lare  upon  the  HURt'd. 

(A)  \  Sauud«28.  a.2  Saund.  62.  n,  6.  Bftrafill  v.  Leigh  aud  JefTrnytS  T.  R.571. 

(/)  Cooke  V.  Wliot'wood,2  Saund.  326.  d, 

{m)  2  Saund.  62.  ti.  5.  Freem.  415.    Sec  Uudder  v.  Price*  1 II.  Blackst.  547* 
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of  the  bond^  if  tke  submission  were  by  obliga- 
tioQ.(n) 

In  declaring  upon  the  awards  it  is  enough  to 
state  a  mutual  submission^  g^nerally^  in  which  are 
implied  mutual  promises  of  performance  ;(o}  no  time 
or  place  where  the  submission  or  award  was  made 
need  be  stated.  (^)  It  sometimes,  however,  hap- 
pens, that  a  submission  is  so  expressed  a^  to  bind 
tke  parties  in  a  wjay  out  of  the  usual  course,  and, 
under  such  circumstances,  the  submission  ought  to 
be  specially  set  forth  in  the  declaration,  in  order  to 
shew  the  party'is  liability  in  the  particular  instance. 
In  all  cases,  the  submission  should  be  stated,  so  as 
to  correspond  with  the  award ;  and  there  should 
be  an  averment  that  the  award  was  made  pursuant 
to  the  arbitrator's  authority,(5') 

Where  the  submission  was,  so  that  the  award  be 
made  in  writing  under  the  hands  and  seals  of  the 
arbitrators,  ready  to  be  delivered  to  the  parties, 
&c.  it  was  held  to  be  a  sufficient  averment,  that  it 
was  under  the  hands  and  seals  of  the  arbitrators ; 
but,  where  the  submission  required  it  to  be  in  wri- 
ting, under  the  hands  and  seals  of  the  arbitrators, 
it  was  held  not  sufficient  to  aver  that'  it  was  in 
writing,  (r) 

It  needs  not  be  averred,  that  the  award  was  ready 
to  be  delivered  on  the  day  mentioned  in  the  sub- 

(fi)  Brownl.  55. ;  and  tee  Yin.  Arbit.  (B.  a.  3.)  3*  and  cases  there  cited. 

(•)  S  Saaod.  %\.g'^  in  noti9>    Sec  Strange,  9*i4. 

{p)  Holcroft  V.  French,  2  Brownl.  137.»  atiter  when  the  award  is  pleaded  'm 
bar.    Yin.  Arbit  D.  a.  9.  Hare  v.  George*  Cro.  Eliz.  66. 

(9)  2  Lot.  235.  3  Show.  61. 

(r)  1  Saund.  327.  a.  n.  (3.)  Fuller  v.  Lane,  cited  Roosbj  v.  Mannings 
Cuth*  159.  S  Saand.  62.  n.  (3.)  Henderson  v.  WiUiamaon,  Strange.  116. 
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mission ;  it  is  enough  to  shew  that  it  was,  in  fact, 
made.(«)  Had,  however,  a  particular  place  been 
specified  for  the  delivery,  it  seems  that  a  special 
averment  of  delivery  at  that  place  should  be  made.(^) 

It  is  unnecessary  to  set  out  the  whole  aw^ard ;  the 
plaintiff  may  confine  himself  to  stating  only  ^vhat 
makes  for  his  own  case.(w)  Thus,  it  would  be  suf- 
ficient to  allege,  that  the  arbitrators  made  an  award, 
directing  the  defendant  to  pay  the  plaintiff  10/., 
in  full  satisfaction,  without  shewing  any  mutuality 
of  adv^antage,  or  that  any  thing  was  awarded  on  the 
other  side.  But,  if  the  plaintiff  voluntarily  set  out 
the  award,  and  commit  any  error  in  so  doing,  the 
declaration  is  bad. 

In  the  case  of  a  verbal  award,  it  is  enough  to  give 
the  tenor  and  substance  of  it ;  the  very  words  in 
which  it  was  expressed  are  of  no  consequence.  (») 

The  award,  though  an  indenture  under  hand  and 
seal,  is  no  specialty ;  a  proferty  therefore,  is  not  re- 
quisite, (ii?) 

The  date  of  the  award  need  not  be  expressed  in 
the  declaration ;  any  day  within  the  submission  may 
be  mentioned,  and  this  under  a  videlicet{x) 


(«)  M.irk8  V.  Murnott  2  Ld.  Rayro.  114.  Freeman  v»  Barnard,  ib.  847. 
Duyley  *v.  Burlon,  ib.  533.  Anon.  ib.  989.  1  Saund.  S27.  a.  iu  (3.)  Rousiyf 
V.  Maiiiiii>g,  Show.  242.  3  Mod.  3r4).  S.  C.  contra  Fi-e«.'in«D,  415. 

(/)  Uiissficld  V.  Buwiic-ld,  Cro.  Jac.  577. 

(m)  Fon^laud  v.  Marjgoid,  1  Sall^  78.  S.  C.  LiL  Uaym.  115.  12  Moil.  583. 
Pcri7  V.  Nlcholfloiu  Burr.  278.  Smith  t>.  Kirfoot,  1  Leon.  7:^  Bret.  o.  Aodar, 
ibid.  Utt.  Kep.  3ia  SSaand.  62.  n.  (5.) 

(v)  Hanson  v.  Levcnedge,  2  Vent.  S4S.  S.  C.  Garth.  156. 

(w)  2  Saund.  63.  h-n.  (5.)  Stj.  459.    Bun*.  281. 

(or)  Skinner  v.  Andrews,  1  Saund.  165.  lil.  Rayn).  1076. 
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Th6  subject  matter  of  the  dispute  may  be  either 
stated  or  not^  though  it  is  usually  stated,  (y) 

No  averment  is  required^  that  the  defendant  had 
notice  of  the  award  being  made,  unless  it  were  ex- 
pressly stipulated  by  the  submission,  that  the  award 
should  be  notified  to  the  parties.(2:) 

It  is  not  necessary  to  aver  performance,  unless  it 

m 

be  a  condition  precedent,  that  the  plaintiff  shall  per- 
form some  particular  act ;  or  unless  that  part  of  the 
award  be  void,  which  purports  to  impose  a  duty  up- 
on the  plaintiff,  (a)  In  the  latter  case  he  might, 
of  course,  abandon  the  award  altogether;  but  it 
sometimes  occurs,  that  a  party,  although  he  have 
the  power  to  do  so,  is  not  desirous  of  overturning 
the  award :  under  such  circumstances,  he  may  waive 
the  objection  to  its  validity,  perform  his  own  part 
of  what  is  directed  to  be  done,  and  then  proceed 
against  the  opposite  party  for  non-performance. 
In  any  such  case,  the  plaintiff  must  specially  aver 
performance  of  his  own  duty  under  the  award. 

The  party  must  next  proceed  to  assign  a  breach, 
without  which  there  is  no  cause  of  action,  (a)  The 
want  of  assigning  a  breach  is  matter  of  substance, 
[b)  and  bad  on  general  demurrer.  And  the  same, 
if  a  bad  breach  be  assigned,  as  if  it  were  on  a  void 


(y)  eSaand.  61.  g-.n.  (1.) 

(:)  2  Saand.  62.  a.  n.  (4.) 

(a)  Lcc  V.  Rlkios,  12  Mod.5J3.  Philips  v.  KtiigbU*  y»2  Barnaixlflol.  Fitzgib. 
54.  Fhbc  S2-  centra  Bro.  Arbit.  45.,  and  the  jear  books  in  seTcral  catcs. 

(a)  Hajman  v.  Gerranl,  1  Saand.  lOt. 

{b)  BriekUnd  v,  the  Archbishop  of  Yorkf  Hob.  108.  Heard  v*  Baskervile, 
ibid.  833. 
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part  of  the  award  :(c)  iior  is  ^ch  defect  aided  by  a 
a  verdict,  (rf) 

It  was  objected,  in  the  case  of  Lee  v.  Elkins;(e) 
that,  in  assigning  the  breach,  it  was  not  alleged 
that  on  or  before  the  day  mentioned  in  the  condition 
of  the  bond,  the  defendant  did  not  pay  the  money^ 
awarded  to  be  paid :  And  Powell,  J.  said, — ^^  It 
^^  would  have  been  the  neatest  way ;  but  he  held 
<^  it  well  enough  as  laid,  viz.  that  the  defendant 
^<  did  not  pay  according  to  the  tenor  and  effect  of 
<^  the  award.  The  rule,'?  he  observed,  ^'  was,  that 
^^  where  the  day  of  payment  or  performance  ap- 
^^  pears  before  on  the  record,  there,in  averring  pei*- 
^^  formance,  or  assigning  a  breach  for  the  want  of 
^^  it,  the  day  needs  not  be  mentioned  certainly,  but 
^^  may  be  referred  by  a  prsBCP  to  the  record ;  since 
"  id  cerium  est  quod referendo fit  cerium;  but  if 
"  the  award  had  been  for  payment  of  money,  &c. 
<^  at  one  or  more  days  in  a  certain  indenture  men- 
<^  tioned,  there,  to  assign  a  breach  in  non-payment 
^'  or  to  allege  payment  at  the  day,  &c.  in  the  said 
^^  indenture  mentioned,  would  be  ill ;  that  the 
^^  way,  in  such  case,  was  to  set  forth  the  inden- 
^'  ture,  that  so  the  day  might  appear  on  the  rec- 
'^  ord,  and  then  refer  to  it.'' 

It  was  said,  in  an  older  case,(g)  that  where  mo- 
ney is  awarded  to  be  paid,  in  pursuance  of  a  will 


(c)  1  Saond.  103.  m  (1.)  Com.  Dig.  Pleader,  F.  14. 

(</)  Barret  v.  Fletcher,  Yelv.  153.  Freem.  410.  415.  Hob.  198. 

(0  12  Mod.  5S3.  See  Lntw.  545. 

{g)  Anon.  1  Vent  87. 
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or  an  indenture,  it  is  sufficient  to  refer  generally 
to  the  instrument ;  but  if  the  award  direct  payment 
at  certain  times  or  in  a  certain  manner,  specified 
in  a  particular  deed,  then  those  parts  of  the  deed 
Hiust  be  specially  set  out. 

If  the  award  be  in  the  alternative,  it  seems  scarce- 
ly necessary  to  observe,  that  non-performance  by 
the  defendant,  as  to  each  part  of  the  alternative, 
must  be  averred.(A) 

The  plaintiff  is  not  confined  to  assigning  one 
breach  ;  and  damages  may  be  assessed  upon  every 
breach  assigned ;  but  when  entire  damages  are  giv- 
en, and  a  breach  has  been  assigned  upon  any  part 
of  the  award  which  is  void,  judgment  will  be  ar- 
rested, (t) 

If  the  award  be  to  pay  money  on  a  particular 
day,  a  request  need  not  be  specially  averred  ;(A) 
but  where  it  is  awarded  to  be  paid  on  request,  a 
special  request  must  be  averred.  (/)  And,  where 
the  money  is  awarded  to  be  paid  at  a  certain  time  and 
place,  the  plaintiff  must  aver  that  he  attended  there 
at  the  time  appointed,  and  remained  until  the  peri- 
od^ within  which  the  payment  was  to  be  made,  ex- 
pired.(fn} 

The  Court  will  not  change  the  venue  in  an  action 
on  the  award,  even  though  the  declaration  contain 
the  common  counts ;  nor  will  they  oblige  the  plain- 


ed) seeStT.  120. 

(ft)  Bedell  v.  Moore,  1  Leon.  179.  Jenk.  264. ;  but  see  Yclv.  35. 
ik)  Rodham  v.  Straher*  3  Keb.  830- 

(0  RiHu  V.  Trippet,  1  Saund.  33.  a.  Waters  v.  Bridget,  Cro*  Jac.  6.)9. 
Cm)  Philips  V.  Knightlej,  1  BarDard.  151.  Fitzpb.  54. 
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tiff  to  undertake  to  give  evidence  on  the  count  upon 
the  awapd.(») 

In  the  case  of  Bell  v.  Simpaon  and  others^(o)  where 
an  action  of  debt  was  brought  upon  an  awiird^  it  was 
objected,  in  arrest  of  judgment  after  a  verdiet^  that 
it  did  not  appear  in  the  declaration,  nor  in  any  part 
of  the  record,  that  there  was  any  bond  of  arbitra- 
tion, so  that  it  was  impossible  to  say  till  what  time 
the  award  made  an  end  of  the  matters  in  difference 
between  the  parties ;  and,  for  any  thing  tliat  ap- 
peared, the  submission  might  have  been  by  parol* 
The  Court  said,  this  might  have  been  a  good  objec- 
tion, if  urged  at  the  trial ;  but  that,  after  verdict^ 
they  would  presume  that  the  arbitration-bond  was 
shewn  at  that  time. 

In  some  cases,  where  there  is  an  apparent  uncer- 
tainty upon  the  face  of  an  award,  this  may  be  aided^ 
by  an  averment  to  explain  it. 

Thus,  in  the  case  of  an  award  to  pay  the  costs  of 
such  a  suit,  an  averment  would  be  requisite,  of  the 
sum  actually  expended.  And  the  same,  if  the 
award  were,  that  one  party  should  pay  a  debt  for 
which  the  other  was  bound  to  a  stranger,  without 
saying  in  what  sum  it  would  be  necessary  to  aver  the 
extent  of  such  obligation. 

In  a  case,  where  it  was  awarded  that  one  of  the 
parties  should  pay  to  the  opposite  party,  a  certain 
sum  per  annurh^  during  the  continuance  of  two  leas- 
es for  years,  then  in  being,  of  a  certain  parsonage  ; 


(n)  Whitburn  v.  Staiticst  3  Bos.  8f  Pull.  355. 
(o)  «  WilB.  10. 
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tliis  was  coni^dered  a  geod  awards  aided  by  an  aver- 
ment stating  the  particulars  of  these  leases.  (/»} 

But  where  there  exist  no  means  of  ascertaining 
the  thing  uncertainly  awarded^  an  averment  cannot^ 
of  course^  avails  since  it  woutd  evidently  be  no  less 
imperfect^  liian  the  direction  in  the  award.  As  if 
arbitrators  had  commanded  a  party  to  pay  to  the 
other  so  much  as  was  due  in  conscience  ;  an  aver- 
ment that  so  much  was  due  in  conscience  could  not 
help  the  awards  since  it  would  be  the  assumption  of 
a  power^  vested  solely  in  the  arbitrator. (9) 

It  may  be  well^  here,  to  remark,  thatsuch  averment 
must  be  made  in  declaring  upon  the  award,  reply- 
ing the  award  to  a  plea  of  ^^  no  award,'^  or  in  plead- 
ing the  award  itself  in  bar. 

Plea.'] — To  assumpsit  or  debt  upon  the  award, 
the  defendant  may  plead  the  general  issue,  perform- 
ance generally,(r)  and,  in  the  case  of  money,  pay- 
ment, or,  its  equivalent,  a  tender. (^) 

The  defendant  may  also  plead,  that  no  such 
award  was  made ;  and,  if  the  plaintiff  -allege  that 
the  award  was  tendered  to  the  parties,  &c.  he  may 
answer,  that  it  was  not  tendered  modo  et  forma. 
In  either  case,  the  plea  must  conclude  to  the  coun- 
try,(0 

The  statute  of  limitations  cannot  be  pleaded  to 
such  an  action ;   the  Courts  having  held,  that  al- 


[p)  Girling  v.  Gosnold,  $  Jae.  B.  R.  ciiecl  Sheppfcixi<B  Abr.  185.  and  Via.  Ar- 
biL  Q.  10. 

iq)  St>k  28.  Dyer,  SASL  b.  Hob.  49.  Bacoo  v.  Dubarry,  Ld.  Raym.  246. 
(r)  Speeially  pleading  in  case  of  an  award  to  abtttiiu  from  ceilain  acts,  4^c. 
(«)  See  Com.  Dig.  Pleader.  (2  G  10.)  (2  G.  15.) 
(0   Com.  Dig.  Pleader,  (E.  32.)  Burr,  278.  1  Sound.  8'i7.  n.  (I.) 
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though  the  award  is  not  a  specialty^  yet  on  account 
of  its  notoriety^  in  being  in  writing  under  hand  and 
seal^  it  is  a  sufficient  specialty  to  bar  this  plea :  and 
also^  that  such  an  instrument  is  not  within  the  stat- 
ute^ as  not  being  founded  on  any  lending  or  con- 
tract, (w) 

A  man  may  wage  his  law  against  an  awards  in 
writing  under  hand  and  seal ;  unless  the  submission 
be  by  specialty^  under  the  hand  and  seal  of  the  par- 
ty submitting  to  such  award,  (v) 

When  the  action  is  upon  the  bond^  the  most  usu- 
al plea  is  to  crave  oyer  of  the  condition^  and  then 
plead  no  award,  (tc^) 

If  either  of  the  parties^  on  the  last  day  of  the 
time  limited  by  the  submission^  require  the  arbi- 
trators to  deliver  the  award  to  him,  and  they  ne- 
glect to  do  so,  the  bond  is  void ;  and^  in  this  case^ 
the  defendant  ought  not  to  plead  ^^  no  award,"  but 
he  should  plead  the  matter  specially,  stating  the 
request  to  have  the  award,  and  the  neglect  of  the 
arbitrators,  (ar) 

In  a  case  before  Eyre,  Ch.  J.,(y)  where  in  debt 
on  bond  conditioned  for  performance  of  an  award, 
precisely  in  the  terms  of  the  condition  above  men- 
tioned, the  defendant,  amongst  other  pleas,  plead- 
ed, that  the  arbitrators  did  make  their  award  with- 
in the  time  limited  by  the  condition ;  and  that  he, 
on  the  last  day,  required  them  to  deliver  the  award 

(u)  %  SaiiiiU.  65.  €u 

{v)  Ibid. 

{yo)  Skiitiicr  V.  Ai*.drcw8, 1  Sauud.  163. 

(a*)  itowsbj  V.  Mnnning,  3  Mod.  330. 

(y)  Wilson  v.  Wilson,  cited  I  Saiind.  327.  b.  n.  (3.) 
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to  him^  but  they  neglected  so  to  do :  on  issue  be- 
ing joined  thereon^  it  appeared  in  evidence^  that 
the  arbitrators  had  made  their  award  within  time^ 
but,  as  it  was  not  stamped,  refused  to  deliver  it  to 
the  defendant  according  to  his  request.  The  Jury, 
under  the  direction  of  his  Lordship,  (who  thought 
it  an  extreme  hard  case,)  found  that  the  arbitrators 
.  had  not  complied  with  the  condition  of  the  bond, 
and  gave  a  verdict  for  the  defendant. 

Where  the  plaintiff  has  declared  on  the  submis- 
sion-bond, although  the  defendant  admit  the  award, 
and  have  complied  with  its  directions,  yet  perform- 
ance, generally,  cannot  be  pleaded.  He  must  crave 
oyer  of  the  submission-bond  and  condition,  and 
shew  the  award,  and  how  he  has  performed  it. 
And,  in  doing  so,  he  must  allege  performance  of 
the  whole  of  what  he  was  required  to  perform,  or 
his  plea  vnM  be  defective,  (z)  Thus,  where  on 
bond  conditioned  that  the  defendant  and  two  oth- 
ers should  perform  an  award,  the  arbitrators  di- 
rected them,  severally  to  pay  to  the  plaintiff  twenty 
shillings  ;  and  the  defendant,  in  his  plea,  averred 
payment  only  of  his  own  share,  without  noticing 
whether  the  two  others  had  paid  or  not ;  the  plea 
was  held  ill,  for  the  performance  by  the  defendant, 
as  stated  on  the  &ce  of  the  plea,  was  defective,  since 
he  was  answerable  for  the  others. (a) 

In  the  case  of  money,  the  defendant  may  allege  a 
tender  and  refusal ;  but  present  readiness  to  perform 

(z)  Vin.  Arbit.  (F.  a.)  3. 4.  Ramfiekl  v.  Bamfield,  2  Kt  b.  'i38.  c  Com.  Dig. 
ArVrt.  (I.  4  )  Vealc  r.  Warncp,  1  Simnd.  323.  b.  Pleadrr  (E.  1.) 
[c)  Genne  t.  Tinker,  S  Ler.  84. 

28  o 
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should  be  averred  ;  and  in  the  case  of  collateral  mat- 
ter, he  need  shew  only  performance  of  so  much  aS 
the  Court  requires  him  to  perform.(ft)  As  where 
it  was  awarded,  that  a  suit  should  cease,  and  the 
plaintiff  stand  acquitted  of  it ;  it  was  held  enough  to 
aver,  that  the  defendant  did  not  prosecute  the  mrit, 
and  that  the  plaintiff  had  been  thenceforward  un- 
molested, without  shewing  an  actual  discharge.  (<?) 

Where  the  first  act  towards  performance  of  the 
award  is  to  come  from  the  plaintiff,  the  defend&nt 
should  aver  that  this  precedent  condition  has  not  yet 
been  fulfilled,  but  that  he  is  ready  and  willing,  at  all 
times,  to  perform  his  part  of  the  award,  when  the 
plaintiff  has  put  him  in  a  condition  to  do  so,  by  per- 
formance on  his  part.(rf) 

The  defendant  need  not  set  out  the  whole  award, 
but  the  plaintiff  may  crave  oyer  of  it,  shew  it -at 
length,  and  then  assign  a  breach,  as  if  the  deA^ndatnt 
had  pleaded  no  award;  and  it  is  considered  safbst 
to  do  so.(c)  ' 

If  the  defendant  shew  an  award,(^)  and  plead 
performance  of  part  only^  issue  may  be  takeh  up^n 
it ;  and  it  is  not  necessary  to  assign  any  tn^eotch. 

On  one  occasion,(A)  the  defendant  set  oat  the 
award  in  part,  and  pleaded  performance ;  the  plain- 
tiff replied,  that  the  arbitrators  awarded  somediing 
more  than  the  defendant  had  set  forth,  and  assigned 

■  "-**■•  — -   -     '      .■■  - — ■ — ■ — ■         — — ■ ^^^ — . ^.j^^.^^ ...    ...^.^^ — , — .-.^^.^^ - -|- -tj 

(6)  «2  H.  6.  .>9  A.Moi-g.  Pivc.  525. 

(c)  Com.  Dij;.  Arb.  (I.  4.)  Freeman  t;.Shcene,Cro.  Jac.  339.  S.  C.2  Bulstr^S. 

{d)  Com.  Dig.  Accord.  (D.  2.) 

(tf)  See  Stpkc  v,  Bciislry,  Latw.  525.  Elliot  v,  Cheval,  Lutir.  451. 

(ff)  SemblL-,  Vcale  v,  Warner^  X  Saumf.  3-J6. 2  Kcb.  568.  S.  C. 

(A)  Godb.  235.  liuset  v*  Ashtoni  1  Rol.  Rep.  €. 
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a  bjreach  in  ncm-performance  of  this  additional  part, 
^  without  this,  that  the  arbitrators  awarded  only  as 
^  the  defendant  set  forth.''  It  was  held,  that  this 
traverse  was  not  necessary  to  the  replication,  but  did 
not  vitiate  it :  the  defendant  was  not  allowed  to  re- 
join, that  the  additional  part  of  the  award  so  set  out 
by  the  plaintiff  was  void ;  the  Court  declaring  that 
this  would  be  a  departure  from  his  plea. 

U  has  been  decided  to  be  a  departure,  if  the  de- 
fendant plead  a  general  performance  in  bar,  and  re- 
join a  special  performance;(t) 

Where  the  defendant  conceives  the  award  to  be 
void,  he  may  plead  ^'  no  award/'  and  then  demur 
to  the  replication,  which  sets  out  the  award  ;(A)  or 
he  may  himself  set  forth  the  award  in  his  plea,  with 
an  averment  that  the  arbitrators  made  no  other 
-  without  alleging  performance  :  to  this  the  plaintiff 
will  demur ;  and  the  question,  as  to  the  validity  of 
the  award,  will  be  at  once  before  the  court.  (/)  The 
defendant  may  also  plead  ^^  no  such  awar^ ;''  and 
this  is  a  safe  plea  $  for  if  he  set  out  the  award,  and 
plead  performaace,  the  plaintiff,  by  his  replication, 
may  say^  that  the  award  was  also  in  such  a  manner, 
whioh  will  make  it  good,  and  join  issue  upon  the 
performance ;  and  the  defendant  cannot,  afterwards, 
detiy  or  travei*se  the  award. (m) 

The  defendant  cwnot  plead,  to  an  action  on  the 
submission-bond,  partiality  or  improper  conduct  of 

(i)  aMse  V.  Hodges,  L:].  Raym.  834. 
(Jb)  GooBu  J)ig.  Arbit  (1. 4) 
(0  Uiaden  v.  Ingleti  Ci^  c^liz.  Q38. 
(«)  Com.  Dig.  Arbit.  (L  4.) 
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the  (ifbitrator  ;(n)  diis  being  only  ground  for  ap- 
plying to  the  equitable  jurisdiction  of  the  Court 
against  the  award.  Nor  can  a  parol  agreement  be- 
tween the  parties^  to  relinqui^  and  abandon  the 
awards  form  the  subject  of  a  plea  in  bar  to  such  an 
action.  It  would  seem^  however^  that^  had  the  sub- 
mission been  by  parol;  such  a  plea  might  have  been 
allowed,  (o) 

It  may  be  pleaded  to  debt  on  thesubmission-bond^ 
where  all  matters  in  difference  are  referred,  that  a 
particular  difference  was  notified  to  the  arbitraton^ 
before  the  award  was  made,  and  that  they  neglect- 
ed to  decide  upon  it.Q^)  To  this  the  plaintiff  may 
reply,  that  no  such  matter  was  subjected  to  the  ar- 
bitrator's consideration,  and  call  him  to  prore  the 
fact.(5') 

Where  a  release  has  been  awarded  to  the  time  of 
the  award,  and  differences  have  actually  arisen  Bub- 
sequently  to  the  submission,  this  may  be  pleaded  in 
bar  to  an  action  on  the  award ;  but  there  must  be  a 
special  averment  to  that  effect. (r) 

Another  plea,  of  which  a  defendant  may  avail 
himself,  is,  that  he  did  not  submit.(*)  To  this,  the 
plaintiff  has  only  to  join  issue ;  it  would  be  incon- 
sistent to  assign  a  breach ;  for  the  whole  matter 
rests  upon  antecedent  matter,  since^  if  there  were 

(n)^raddick  v.  I'horopson,  8  £.  H,  344. ;  nor  can  auch  matter  be  given  in 
evidence  apon  a  pica  of  non  debet  to  an  action  of  debt  on  tlie  award ;  Wills  r. 
Maccarmick,  2  Wils.  148. 

(o)lbid. 

{p)  Mitchell  V.  Staveley,  16  E.  B.  58. 

{g)  Ravee  v.  Farmer*  4  T.  K.  146. ,  and  note  to  that  ease. 

(r)  Alablaster  v.  Cliffiird,  RoU  Arbit.  B.  23.    See  Yelr.  79. 

(*)  Sid.  290. ;  but  see  Vin.  Atbit.  (D.  a.)  3. 
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ID  subnKiaaioB^  thare  could^  of  course^  be  no  award. 

it) 

The  plaintiff,  too,  needs  merely  join  issue,  where 
the  defendant  pleads  any  other  collateral  matter, 
such  as  a  plea  of  a  general  release  of  all  demands 
after  the  award.(t^) 

There' are  some  pleas  which,  though  they  are  a 
sufficient  bar  to  an  jsiction  on  the  award,  are  no  an- 
swer to  an  aetirni  of  debt  upon  the  submission-bond ; 
as  where  to  an  action  in  the  latter  form,  (the  award 
being  for  the  payment  of  money  on  a  particular  day,) 
was  pleaded  a  foreign  attachment  in  Londcm,  issued 
the  same  day  that  the  money  was  payable  by  the 
award,  and  that,  by  virtue  thereof,  the  money  was 
attached  in  the  defendant's  hands  the  day  after, 
which  was  the  day  succeeding  .that  on  which  the 
money  was  payable  by  the  award.  The  Court  held, 
that  this  might  have  been  a  good  plea  to  an  action 
on  the  award ;  but  clearly  not  to  an  action  on  the 
b<md,  the  penalty  being  forfeited  by  the  failure,  (t^) 

Of  the  same  nature  is  the  plea,  that  the  plaintiff, 
before  the  arbitrators  made  any  award,  revoked 
their  authority,  (ti;)  This,  though  a  good  plea  to  an 
action  on  the  award  itself,  or  on  the  submission  gen- 
^nUy,  is  no  bar  to  an  action  of  debt  for  the  penalty 
of  the  bond.  (;r) 

Where  the  submission  is  in  writing,  or  by  deed, 
it  seems  that  the  instrument  of  revocation,  offered* 

(0  Com.  Dig.  Pleader,  (F.  1.  5.) 

(u)  TelT.  78.  Jcffrej  v.  Gray.    See  ftlra  ib.  S4.  L«itw.  5;8. 

(v)  Ingram  v.  Bernardi  Ld.  Kaym*  636.  * 

(w)  Vin.  Arbit  (D*  a.)  8.  8    Co.  88. 

(x)  KfflgT.  Joaepb,  5Taaot.  4.'>2. ;  aiid  lee  title,  <*  Ke  vocation/'  C!i.  3. 
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in  evidence  to  support  the  plea^  should  also  be  in 
writings  or  a  deed.(y) 

Iteplication.'y^Wlieik  the  declaration  is  apon  the 
award^  and  the  defendant  has  pleaded  <^  that  n# 
^<  such  award  was  made/'  thepkintiiF  should  reply^ 
^^  that  there  was  such  an  award/^  At^,y{z)  and,  issue 
being  joined  thereon^  gire  the  award  in  evidencei 

(•) 

When  the  action  is  brought  upon  the  submission^ 
the  pfauBtiff  generally  replies  to  the  plea  ef  no 
awards  by  setting  out  the  award  ;(&)  which  must^ 
in  this  case,  be  done  verbatiniy  and  any  material  va- 
riance will  be  fatal,  (e)  Should^  however,  the 
award  be  void  in  any  part,  such  part  may  be  omit- 
ted^ 

A  profert  is  not  neeessary,{rf)  If  the  ttward  be 
defective,  in  point  of  law,  the  defendant  may  deanur 
ta  the  fcplication.(^) 

Wil^  respect  to  the  averments  of  performance, 
request,  and  the  assignment  of  breaches,  the  same 
rules,  for  the  most  part,  apply  here  as  to  the  declar- 
ation upon  the  award. 

It  has,  indeed,  been  said,  that  a  plaintiff  i^  con- 
fined to  assigning  one  breach  only,  in  his  repUioa- 
tion;  .since  to  assign  more  would  be  double  plead- 

(y)  Wilde  v.  Vincr,  Brownl.  62.  8  Co.  82. 

(z>  ftlNT.  878. 

(a)  Com.  Dig.  Pleader,  £.  32. 

{b)  Com.  Dig.  Arbit  (I.  5.) 

(c)  Forelitnd  ▼.  Marygold*  Salk.  72.  S.  C.  Ld*  Raym.  715.  Perry  v.  Nichols 
■oii»  BuiT.  S78.  Yelv.  25.  obiter, 

(d)  Dod  7.  Berben,  Styles,  459. 

(e)  Jenk.  116.  Skinaerv.  Andrews*  1  Saund.  168.,  and  sec  ibid.    170.  n* 
(^)»  1  ChUty  on  Pleadios.  S^. 
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oig.(g')  But  it  is  by  no  means  dear^  that  arUtnajtion- 
bonds  are  not  within  the  statute  8  &  9  W.3.  c.ll«^8/{ 
and  if  this  statute  be  talden  to  extend  to  them^  there 
can  be  no  doubt  as  to  the  power  of  the  plaintiif^  to 
aseign  in  his  replicatk>n  as  many  breaches  as  may 
suit  hki.  The  words  of  the  elause  in  question  are : 
r**^  In  all  actions  upon  any  band  or  bonds^  or  on 
<<  any  penal  sum,  for  non- performance  of  any  cove- 
(^  nants  or  agreements  in  any  indenture  or  vnriting 
^  oantained,  the  plaintiff  or  plaintifl^  may  assign  as 
.4i  many  breaches  as  he  or  they  shall  think  fit." 
'  If  the  defendant  plead  any  collateral  matter, 
which^  if  proved,  would  be  a  bar  to  the  action,  such 
as  that  he  did  not  submit,  or  the  like,  the  plaintiff 
may  take  issue  upon  the  plea,  and  go  to  trial  upon  the 
fact,  without  either  setting  forth  the  award  or  as- 
'ttgning  a  breach.  (A) 

If  an  insufficient  plea  in  law  be  pleaded,  the  plain- 
tiffmay  demur  to  it,  and  will  have  judgment,  (a) 

It  n^eds  not  be  averred  in  the  replication^  that 
the  ii?wnrd  was  ready  to  be  delivered  on  or  before 
such  a  day,  though  expressly  provided  by  the  sub- 
mission that  it  ^all  be  so  delivered :  shewing  the 
award  is  sufllcient.(A) 

In  the  case  of  Elborough  v.  Yates.  (/)  to  an  action 
of  debt  upon  a  conditional  submission,  the  defendant 

pleaded  no  award  ;  the  plaintiff  replied,  and   set 

« 

{S^  21  H.6.  18  6.  Jerik26i  Com.  Dig.  Aniit   (F.  0.) 
{h)  Vin.  Arbit.  (E.o.)  8.  irinotis,  Yelv.  25.  78. 
(i)  3  LcT.  17.  «4. 

{k)  Jf^ce  T.  Haynes,  Hard.  399,  Barnes.  56.  Yin.  Arbit  (D.  a.)  22. ;  but  see 
Freem.  415.  467. 
(0  2  Ut.  68. ;  bat  ace  8  Keb.  874.  S  Keb.  69.  l25. 
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forth  an  award  made  and  delivered  to  the  parties  be* 
fore  the  day^  and  at  a  different  place  than  appoint- 
ed  by  the  submission :  to  this  the  defendant  demur- 
red. 

Hale^  Ch.  J.^  held  the  replication  ill ;  since^  be- 
ing but  the  execution  of  an  authority^  the  award 
ought  to  have  been  made  and  delivered  at  the  time 
and  place  appointed ;  but  the  other  judges  deter- 
mined in  favour  of  the  replication^  on  the  ground 
that  the  awards  having  been  delivered  to  the  pan- 
ties  themselves,  the  day  and  place  was  immaterial. 

In  another  case,{m)  the  bond  was  conditioned^ 
that  the  award  should  be  made  and  delivered  on  or 
before  the  21  st  of  May  then  next  following.  The 
defendant  pleaded^  that  the  arbitrators  made  no 
award  on  or  before  the  21st  of  May.  The  plaintiff 
replied^  that  ^^  the  arbitrators^  in  the  said  second 
<^  condition  mentioned^  after  the  making  of  the  said 
^<  writing  obligatory^  and  before  the  exhibiting  of 
^^  the  bill  of  the  plaintiff^  to  wit,  on  the  21st  day  of 
<<  May^  in  the  said  condition  mentioned^  did  make 
^<  their  award/'  &c.  To  this  there  was  a  special 
demurrer^  for  that  the  time  of  making  the  award  was 
not  positively  and  precisely  alleged,  but  that  the 
Court  held  the  averment  to  be  sufficiently  positive ; 
they  said^  that  the  time  of  making  the  award  was 
material ;  and^  therefore^  that  this  allegation  of  it 
should  be  taken  affirmatively ;  that  the  date  of  the 
award  appeared  to  be  so^  and  the  defendant  might 
have  taken  issue  upon  it. 

It  has  been  said  that  the  plaintiff  must  shew  where 

(m)  Bissex  v.  Bbacx,  Burr.  1799. ;  See  Skiooer  v.  Andre  vsi  1  Saond  157. 
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the  award  was  made  ;(n)  but  it  is  allowed  to  be 
enough^  if  the  place  appear  byway  of  recital,  (o) 
In  one  instanee  the  Court  said^  that  after  ^<  no  award^' 
pleaded^  such  an  objection  could  not  be  taken^  since 
^t  would  be  a  departure^  inasmuch  as  it  would  vir- 
tually admit  thflEtan  award  had  been  madeJp) 

Upon  the  issue  of  ^^  no  awards"  the  plaintiff  has 
only  to  prove  the  making  of  the  awards  within  the 
time  Umited  to  the  arbitrators  for  that  purpose^  and 
^ve  the  award  in  evidence,  {q )  The  defendant  can- 
not^ on  the  trial  of  such  an  issue^  go  into  legal  ob- 
jections to  the  award,  (r) 

To  the  plea  of  *^no  award/^  the  plaintiff^  instead 
of  setting  out  the  awards  may  reply^  that  the  defend- 
ant was  the  means  of  preventing  one  from  being 
made  at  all^  or  within  the  limited  time^  by  revoking 
the  authority  of  the  arbitrators^  or  otherwise ;  and^ 
if  this  be  proved,  the  plaintiff  will  be  entitled  to 
judgment  on  the  bond.(^) 

Bef&inder.'] — ^To  a  replication  setting  out  the 
award,  the  defendant  may  rejoin  ^^  no  such  award ;" 
upon  which  the  plaintiff  will  take  issue.  (<)  But 
he  eatfnot  rejoin  that  the  award  set  forth  is  void 
for  matter  in  law,  since  this  would  be  a  depar- 
ture.(ti) 

(»)  Bretton  v.  Pratt.  Gro.  Eliz.  758.  Lei|;fa  v.  Ward,  2  Vent  72. ;  but  ^c% 
Elboroagh  v.  Tates,  2  Ler.  68. 
(•)  Uaitioi^v.'RaTtMNMl,  2  Keb.  399, 
(p)  Borocs  V.  Harvey,  3  Lev.  238. 
(9)  1  Saaod.  327.  5.  n.  (.1.) 
(r)  Meriell  v.  Eccleiaeld,2  Keb.  IM. 
(f)  Wildv.  ViDor,  BrowDl.6i.  8  Co.  81. 
(0  5  £d.  4.  108.  Bra.  33.  Jeok.  ll(K. 
(11)  Meriell  9.  Eccleafield,2  Keb.  156.  1  Keb.  414.  C78. 
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It  seems  hardly  necessary  to  remark^  that  the 
awards  in  order  to  be  pleaded  with  effect^  must 
possess  all  the  qualifications  requisite  to  its  validity. 
If  the  party,  against  whom  it  is  pleaded,  have  no 
remedy  to  compel  performance  on  the  part  of  him 
who  pleads  it,  the  award  is  no  bar ;  as  if  the  award 
were  wholly  void,  or  void  in  the  part  purporting 
to  impose  a  duty  upon  the  party  pleading  it.(rf) 
But  payment  and  acceptance  of  money  in  pursu- 
ance of  a  void  award,  may  be  pleaded  as  an  accord 
with  satisfaction. («) 

Sometimes,  it  is  said,  the  award  itself  may  be  no 
bar,  but  the  thing  awarded  may,  when  executed, 
be  a  bar.  Where  any  thing  is  awarded  in  satisfac- 
tion, there  the  award  itself  is  a  bar,  before  it  is 
performed :  but  were  nothing  is  awarded  but  re- 
leases on  both  sides,  there,  when  the  award  is  exe- 
cuted, the  release  will  likewise  be  a  bar,  but  not 
before,  for  the  award  without  the  release  is  no 
bar.(g') 

In  an  action  of  trespass  and  imprisonment,  for 
facts  done  in  the  EdAt  Indies,  against  the  defendant 
as  deputy  governor,  a  release  woJ  oifered  in  evi- 
dence for  him,  given  by  the  plaintiff  to  the  East 
India  Company,  in  pursuance  of  an  award,  where- 
by reciting  that  the  plaintiff  had  sustained  several 
injuries  by  the  Company's  agents,  particularly  the 
deputy -governor,  1000/.  were  awarded  him,  and 

{d)  Ciiilhew,  188*  LqIw.  56. 

(«j  See  Bacon  v.  DubaiTj,  Salk.  70.  Com.  Dig.  Accord.  (C.) 
,  iff)  Freeroan  v.  Bern»rd» Garth.  978.  S.  C.  Ld.  Raym.  S47.  Salk.  68. ;  tte 
also  Croft'ti  v.  Hanisf  Caith.  187.  Clapcott  v,  Daty,  Ld.  Raym.'fill. 
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that  he  should  g^ve  a  general  release :  the  defend- 
anty  not  being  a  party  to  this  release^  could  not 
plead  it^  but  the  Chief  Justice  (Eyre)  allowed  it  to 
be  ^ven  in  evidence^  in  mitigation  of  damages.(A) 

The  awards  in  order  to  be  a  good  bar^  must  ex- 
tend to  the  plaintiff's  whole  demand.  But  where^ 
it  relates  to  a  particular  part  of  the  demand  alone^ 
it  may  be  pleaded  to  this^  and  non  Msumpsit  to 
the  residue.(i)  If  the  award  be  general,  it  may  be 
pleaded  generally  in  bar,  and  such  plea  will  not 
amount  to  the  general  issue.  (A) 

To  debt  upon  a  bond,  a  submission  of  all  matters 
in  controversy,  and  an  award  that  the  bond  shall 
be  discharged,  is  a  good  plea.(/) 

A  man  may  sometimes  avail  himself  of  an  award, 
as  a  bar  to  an  action  against  him,  though  not  a  par- 
ty to  the  submission.(i7i)  As  where  A  has  the  cus- 
tody of  cattle  belonging  to  B,  and  during  this  pe- 
riod, the  cattle  do  an  injury  by  trespassing  upon  the 
land  of  C,  and  A  and  C  submit  to  an  award  in  re- 
spect of  this  trespass,  B  may  plead  this  award  in 
bar  to  an  action  against  him  for  the  same  trespass^ 

A  defendant  may  plead  to  an  action  against  him- 
self, that  the  injury,  of  which  the  plaintiffcomplains, 
was  committed  by  the  defendant  and  another ;  and 
that  the  matter  was  afterwards  submitted  to  arbitra- 
tion by  the  three,  (n) 

"""•^^— ^^— ^^^-^^— i— — i"— ^— ^-^^— "~— ^^-^-"^^— "^^^^^■"^■"^"~"—    ' ' '     — •— ^^^^i^p^^» 

(A)  Shelling  v.  Farmery  Strange,  646. 

(t)  Firrer  v.  Bates,  Al.  5.  Clapeott  v.  DAVjt  L-I.  Rnyin.  611.  Garth.  188. 

ih)  Croas  V.  Harris,  Garth.  188. 

(0  Com.  Dig.  Aeeord.  (D.  1 .) 

(m)  7  H.4.  31.  b.  Rol.  Arlnt.2  B.  1. 

(n)  ThomUnsoo  v-  Arriskin,  Comyn^s  Rep.  328> 
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In  pleading  the  awards  if  the  time  within  which  it 
is  to  be  performed  have  not  expired^  it  is  unnecessaiy 
to  aver  performance  ;  but  if  the  day  be  past^  such  an 
averment  must  be-  made.  In  the  case  of  money^  a 
tender  and  refusal  is  equivalent  to  performance,  and 
where  the  plaintiff,  in  the  action  to  which  the  award 
is  pleaded,  has  a  precedent  duty  to  perform,  directed 
by  the  award,  and  has  neglected  to  fulfil  it^  this  may 
be  averred  specially,  in  lieu  of  an  averment  of  per- 
formance, {o) 

It  is  said,  however,  that  an  award  may  always  be 
pleaded  in  bar,  without  averring  performance,  if  the 
parties  have  mutual  remedies  against  each  other,  to 
compel  performance  of  what  is  directed  by  the  a- 
ward.(/>) 

There  is  a  distinction  to  be  observed  between  the 
pleas  of  accord  and  arbitrament ;  for  it  has  been  held^ 
that  if  arbitrament  be  pleaded,  with  mutual  promises 
to  perform  it,  although  the  party  who  brought  the 
action  have  not  performed  his  part,  yet  he  may 
maintain  his  actions  ;  because  an  arbitrament  is  like 
a  judgment,  and  the  party  may  have  his  remedy 
upon  it.  Not  so  with  accord,  since  upon  it  no  rem- 
edy lies.  (9) 

It  seems,  that  in  pleading  the  award,  the  defen- 
dant  should  shew  the  place  where  tlie  submission 
and  award  were  made,  and  also  the  names  of  the 
arbitrators,  (r) 

(0)  Com.  Dig.  Accord*  (D.  8.)  Vin.  Ai>bit'Z.  and  notes. 
ip)  Crofts  V.  HiiiriSf  Carth.  187.  Cora.  Dig.  Aecoitl*  (D.  2.) 
(q)  Allen  v.  Harris,  LS  Rajm.  122. 

(r)  Vin.  Arbit.  (D.  o.)  X  ;  Iwt  see  ibid.  13.  Br.  Plia-Iiiigs,  pi.  TO,    \l»i\'  v. 
George*  Cro.  Kliz»  66. 
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Pleading  the  Award  to  a  Bill  filed  to  set  it  aside,  j 
— It  has  been  laid  down  by  the  learned  author  of  a 
treatise  on  the  Pleadings  in  the  Court  of  Chancery 
by  English  bill^  that  an  award  may  be  pleaded  to  a 
bill  to  set  aside  the  awards  and  open  the  account; 
and  that  it  is  not  only  good  to  the  merits  of  the  case^ 
but  likewise  to  the  discovery  sought  by  the  bill. 
But  that  if  fraud  and  partiality  be  charged  against 
the  arbitrators,  those  charges  must  not  only  be  de- 
nied by  way  of  averment  in  the  plea,  but  the  plea 
must  be  supported  by  an  answer,  shewing  the  arbi- 
trators to  have  been  incorrupt  and  impartial ;  and 
that  any  other  matter  stated  in  the  bill,  as  a  ground 
for  impeaching  the  award,  must  be  denied  in  the 
same  manner.  («) 

In  one  case,  where  a  bill  was  filed  for  an  account^ 
and  an  award  was  pleaded  in  bar,  the  plea  denied,  by 
way  of  averment,  the  charges  of  corruption  and  im- 
proper conduct,  being  accompanied  by  an  answer 
to  the  same  effect ;  and  the  Court  of  Exchequer 
seemed  to  be  of  opinion,  that  the  plea  ought 
not  to  have  contained  such  averments.(/)  But  up- 
on a  subsequent  and  similar  occasion,  the  same  Court 
said,  that  it  would  be  too  much  to  over-rule  a  plea 
<m  this  ground ;  and  they  gave  the  defendant  leave 
to  amend,  if  the  plaintiff  thought  proper  to  press 
his  objection,  if  not,  they  allowed  the  plea  to  stand 

good  by  consent.(2i) 

— ~— ^»— — — *~—— —  ^— ^—        II         III     III  i^^^— «-»-^— 

(«)  Mitford*s  Plenclings  in  the  Couilof  Chaiict^iy,  *2ll.  citrs  Lingvxxl  v.Croa- 
«her,2Aik.  395.  Lingood  v.  Bade.  ib.  501.  Tittenson  v.  Peal,  3  Alk.  5*29.  Anon 
ib.  644. ;  see  11I0O Godfrey  v.  Berclier,  Vin.  Aibit.  (1.  a.)  38.  South  Sea Com- 
|«auy  T.  Bniopttead,  S  Rq.  Ca.  Abr.  80.  G.\rteide  v.  Gaitsidc  3  An&t.  735. 

(0  Pope  V.  llDshf  t  Anstr.  59. 

(»)  Edmunson  r*  Hartlery  1  Anstr.  9*. 


[  216  ] 


PRECEDENTS. 


AWARDS. 

Awardy  under  a  submission  hy  order  (\f  nisi  prius^ 
that  plaintiff s  hadj  in  one  case^  good  cause  of 
action  against  defendant  to  a  certain  amount^ 
and  that  a  verdict  be  entered  accordingly^  with 
liberty  to  the  plaintiffs  to  sign  Judgment^  if 
certain  money y  with  costs,  ^e.  directed  by, the 
award  to  be  paid j  be  not  duly  paid;  that,  with 
respect  to  a  certain  action  by  the  bye,  plaintiffi 
had  good  cause  of  action  to  a  certain  amount; 
that  a  Chancery  suit  commenced  by  the  defendant 
against  the  plaintiffs  be  dismissed,  with  costs,  to 
be  taxed  by  the  proper  officer,  such  costs  to  be  paid 
to  the  plaintiffs  ;  that  defendant  pay  the  money, 
to  the  amount  of  which  it  is  awarded  that  the 
plaintiffs  had  cause  qf  action,  to  them,  at  a  cer- 
tain  time  and  place,  with  the  costs  of  both  the 
said  actions,  to  be  taxed  by  the  proper  officer, 
together  with  the  costs  of  reference,  and  df  the 
auHird  ;  that  a  certain  Exchequer  bill,  deposited 
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with  certain  bankers  to  abide  the  event  of  the 
-award,  be  sold,  and  the  proceeds  of  the  sale  paid 
to  the  plaintiffs,  in  reduction  of  the  money  and 
eo9t9  awarded  to  be  paid  by  the  defendant. 

To  all  to  whom  these  presents  shall  come :  I^  A 
B,  of  Lincoln's^Inn^  Barrister  at  Law^  send  greet- 
ing : — Whereas  by  a  certain  order  made  at  the  sit- 
ting at  nisi  priiis,  held  at  Guildhall  in  and  for  the 
city  of  Itondon^  on  Thursday  the  28th  day  of  Febru- 
ary^  in  the  year  of  Our  Lord  one  thousand  eight 
hundred  and  eleven^  before  the  Right  Honourable 
Edward^  Lord  Ellenborough^  Chief  Justice  of  our 
Lord  the  King^  assigned  to  hold  pleas  before  the 
King  himself^  in  a  certain  cause  then  depending  in 
the  same  Ck>urt^  wherein  F  A  and.S  C,  executrix 
and  executor  of  the  last  will  and  testament  of  E  S, 
deceased^  were  plaintiffs^  and  C  D  was  defendant 
It  was  ordered  by  the  Courts  by  and  with  the  con- 
sent of  the  plaintiffs  and  defendant^  their  counsel  and 
attoreies^  (amongst other  things^)  that  all  matters  in 
difference  between  the  said  £  S^  the  testator^  and 
the  defendant,  both  at  law  and  in  equity,  should  be 
referred  to  the  award,  order,  arbitrament,  final  end 
and  determination  of  me  the  said  A  B  ;  and  that  a 
verdict  should  be  entered  as  I  should  think  fit,  so  as  I 
ahonld  make  and  publish  my  award  in  writing  of  and 
concerning  the  premises  in  question  on  or  before  the 
second  day  of  Easter  Term  then  next  ensuing ;  and 
that  the  said  parties  should  and  would  perform,  ful- 
fil, and  keep  such  award  so  to  be  made  by  me  the 
said  arbitrator  as  aforesaid  :  and  that  the  costs  of  the 
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AWARDS. 

Awardy  under  a  submission  by  order  (\f  nisi  prius> 
that  plaintiffs  hady  in  one  case^  good  cause  of 
action  against  defendant  to  a  certain  amount^ 
and  that  a  verdict  be  entered  accordingfy^  with 
liberty  to  the  plaintiffs  to  sign  Judgment^  if 
certain  moneys  with  costSy  ^c.  directed  byjhe 
award  to  be  paidy  be  not  duly  paid;  thaty  with 
respect  to  a  certain  action  by  the  bycy  plaintiff^ 
had  good  cause  of  action  to  a  certain  amount ; 
that  a  Chancery  suit  commenced  by  the  defendant 
against  the  plaintiffs  be  dismissedy  with  costSy  to 
be  taxed  by  the  proper  officer y  such  costs  to  be  paid 
to  the  plaintiffs  f  that  defendant  pay  the  money y 
to  the  amount  of  which  it  is  awarded  that  the 
plaintiffs  had  cause  qf  actiouy  to  themy  at  a  eer- 
tain  time  and  ptaccy  taith  the  costs  of  both  the 
said  actionsy  to  be  taxed  by  the  proper  offiesTy 
together  with  the  costs  of  referenecy  amd  taf  the 
award  ;  that  a  certain  Exchequer  billy  deposited 
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nmth  certain  bankers  to  abide  the  event  of  the 
'Owardy  be  soldy  and  the  proceeds  of  the  sale  paid 
lb  the  plaintiffs  J  in  reduction  of  the  money  and 
costs  awarded  to  be  paid  by  the  defendant. 

To  all  to  whom  these  presents  shall  come :  I^  •/? 
£,  of  Lmcoln's-Inn^  Barrister  at  Law^  send  greet- 
ing : — Whereas  by  a  certain  order  made  at  the  sit- 
ting at  nisi  prius^  held  at  Guildhall  in  and  for  the 
city  of  Itcmdon^  on  Thursday  the  28th  day  of  Febru- 
ary^ in  the  year  of  Our  Lord  one  thousand  eight 
hundred  and  eleven^  before  the  Right  Honourable 
Edward^  Lord  EUenborough^  Chief  Justice  of  our 
Lord  the  King^  assigned  to  hold  pleas  before  the 
King  himself^  in  a  certain  cause  then  depending  in 
the  same  Courts  wherein  F  A  and,S  C^  executrix 
and  executor  of  the  last  will  and  testament  of  E  S, 
deceased^  were  plaintiiFs^  and  C  D  was  defendant 
It  was  ordered  by  the  Courts  by  and  with  the  con- 
8^t  of  the  plaintiffs  and  defendant^  their  counsel  and 
attomies^  (amongst other  things^)  that  all  matters  in 
difference  between  the  said  £  S^  the  testator^  and 
the  defendant^  both  at  law  and  in  equity^  should  be 
referred  to  the  award;^  order^  arbitrament^  final  end 
aad  determination  of  me  the  said  A  B  ;  and  that  a 
verdict  should  be  entered  as  I  should  think  fit^  so  as  I 
dbonid  make  and  publish  my  award  in  writing  of  and 
eoDceming  the  premises  in  question  on  or  before  the 
second  day  of  Easter  Term  then  next  ensuing ;  and 
that  the  said  parties  should  and  would  perform^  ful- 
fil»  and  keep  such  award  so  to  be  made  by  me  the 
ttid  arbitrator  as  aforesaid  :  and  that  the  costs  of  the 
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su^h  exectitrir  and  exe<hitor  as  afofcsaid^  had  gOD4 
catise  of  fiiictton  against  the  Mid  G  ^D  for  the  sum  of 
190f.^  due  and  owing  by  him  txi  the  MA  tmtajUnr* 
And^  with  respect  to  the  said  <suit  in  ^Gfaanbevy^.I- 
do  awards  order^  and  direct^  that  die  said  C  D  shatt 
fbiiiiXvith  cause  his  own  bill  therein  to  be  dismiBBed, 
with  costs^  to  be  taxed  by  the  proper  officer  of  the 
said  Court  of  Chancery ;  and  which  costs^I  direct  U> 
be  paid  by  him  the  said  C  D  to  the  said  F  A  tod 
S  C  at  the  time  and  place  hereinafter  mentionedi^ 
and  that  all  proceedings^  both  in  law  and  efl|uity> 
shall  be  forthwith  stayed  and  no  further  proseeubed^ 
except  as  to  the  entering  the  said  verdict^  and  the 
proceedings  consequent  thereupon.  And  I  de 
awards  order^  and  direct^  that  the  said  C  D  shall 
and  do  pay  to  the  said  F  A  and  S  C^  as  such  ^xee* 
litrix  and  executor  as  aforesaid^  at  the  office  of- Mr.. 
L  O9  their  attorney  in  the  said  actions^  situate  in 
Warwick  Square^  in  the  city  of  London^  on  -.the 
tenth  day  of  December  now  next  eiisiiing^  betwoen 
the  hours  of  twelve  at  noon  and  two  in  the  after- 
noon^ as  well  the  said  sum  of  303/.  lls^  Ad^  as  the 
said  sum  of  190/.,  together  with  the  costs  of  both 
the  said  actions ;  and  also  the  costs  of  the  said  ref- 
erence and  of  this  my  award ;  such  costs  to  be  in 
the  meantime  taxed  by  the  proper  officer  of  the 
said  Court  of  IQug^s  Bench  :  and  whereas  pending 
the  said  reference^  a  certain  Exchequer  bill  for  the 
sum  of  400/.  has  been  purchased  with  the  money  «€ 
die  said  C  D,  and  deposited  with  <^ertain  bankers, 
to  abide  the  event  of  this  my  aWard.  Now  1  do 
further  award,  order,  and  direct,  that  the  Mid  £x- 
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ohequer  billy  ftod  ftll  other  Exchequer  bilb  (if  au^y^) 
whioh  may  have  been  reeeived  in  exchange  for  the 
saiwy  be  aold-and  converted  into  money  on  or  before 
the  Slid  tenth  day  of  December^  and  that  all  mon/ey 
produoed  by  sueh  sale^  and  also  all  money  and  ben- 
efit that  may  have  been  received  and  ar]^en  upon 
ail  such  Exchequ^  Bills^  ad  well  byway  of  interest 
as  gtho^wise^  be  paid  to  the  said  F  A  and  S  C^  as 
such  executrix  and  exeoutor  as  aforesaid^  on  the 
said  tenth  day  of  Ojecember^  at  the  place  aforesaid^ 
at  a  part  of  and  in  reduction  of  the  several  sums  of 
ttoney  and  costs  herein  by  me  directed  to  be  paid 
by  the  said  C.  D  as  aforesaid.  And  I  do  further 
award  and  order,  that  the  said  F  A  and  S  C  shall 
and  do  accept  the  said  several  sums  of  money  and 
costs  herein  by  me  awarded  to  be  paid,  in  fuU  satis- 
fitetion  and  discharge  of  all  demands  by  them  as  such 
cKcoutrix  and  executor  as  aforesaid,  upon  the  said 
CD. 
In  witness  whereof,  &c. 


Award  adjusting  Accounts  between  the  Part- Own- 

era  of  a  Vessel. 

To  all  to  whom  these  presents  shall  come,  I^  JS^ 
af  the  Inner-Temple,  London,  Barrister  at  Law^ 
wad  greeting : — Whereas  A  B  some  time  ago  com* 
meneed  an  action  at  law  in  His  Majesty's  Court  of 
iang's  Bench  against  C  D ;  and  at  the  sitting  at  ni- 
si prim  held  at  Guildhall  in  and  for  the  city  of 
-Londoo^  on  Tuesday  the  fi]pst  day  of  March^  in  the 
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ye&r  of  Our  Lord  one  thousand  ^ght  hundred  and 
three^  before  the  Right  Honburable  Edwatd^  Lord 
EUenborough^  Chief  Justice  of  our  Lord  the  King^ 
assigned  to  hold  pleas  before  the  Kfing  himself,  it 
was  ordered  by  the  Court,  by  and  with  the  consent 
of  the  plaintiff  and  defendant,  their  counsel  and  at- 
torhies,  that  the  jury  should  find  a  verdict  for  thfe 
plaintiif  daraages  1000/.,  and  costfe  forty  shillings, 
subject  to  that  order,  and  the  award  be  made  pur- 
suant thereto ;  and  that  all  matters  in  diflfference 
between  the  said  parties  should  be  refered  to  the 
award,  order,  arbitrament,  final  end  and  determin- 
ation of  K  L  of  the  city  of  London,  merchant,  L  M 
of  the  city  of  London  aforesaid,  merchant,  and  M 
N  of  FurnivaPs-Inn,  gentleman,  so  as  the  Said  ai*- 
bitrators,  or  any  two  of  them,  should  make  and 
publish  their  award  in  writing  within  a  cettain  time 
in  the  said  oinier  mentioned,  as  by  the  said  order, 
reference  being  thereto  had,  will  among  other  things 
more  fully  appear ;  which  said  order  was  afterwards 
made  a  rule  of  the  said  Court  of  King's  Bench :  and 
the  said  K  L  and  L  M,  two  of  the  said  arbitrators, 
afterwards  made  and  published  their  certain  award 
in  writing  in  pursuance  of  the  said  order  and  rule, 
and  of  a  certain^other  rule  of  the  said  Court  made  for 
enlar^ng  the  time  allowed  by  the  said  order  for 
making  their  said  award;  and  the  said  C  D  after- 
wards prosecnted  a  writ  of  attachment  in  the  said 
Court  against  the  said  A  B,  for  a  supposed  contempt 
of  the  said  rules,  and  disobedience  of  the  said 
award  }  and  thereupon,  on  Tuesday  next  after 
three  weeks  of  Easter,  in  the  fbrt^^fourlh  yeai^  of 
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tke  F^igQ  q£  Hia  said  Maje9ty>  it  was  by  a  eertna 
otb^t  rufe  made  ia  and  by  the  said  Ceurt^  by  cob- 
swb  oi  GMinfiel  on  botli  sides^  ordered^  that  all  jnat-> 
ter9  im  difleveBCC  between  Ihe  said  parties^  as  well 
fnat  as  subaequ^Bt  to  the  said  awards  should  be 
refefrcd  to  the  awards  erdey^  arbkram^at,  final  ead^ 
and  deteYfflioatkm  of  me  the  said  J  S^.  who  should 
ofder  and  determine  what  I  should  thiiuk  fit  to  be 
dwe  ky,  either  of  the  said  pavties  respecting  the 
matters  in  dispute^  who .  agreed  to  be  bound  aad 
eeoclttded  by  such  determination,  so  as.  I  the  said 
arbitrator  should  make  and  pubfish  my  award  in  wrir 
ting  on  or  before  the  second  day  of  the  next  Trinity 
term  ;  and  that  the  costs  of  the  several  proceedings 
at  law  between,  the  parties^  and  the  costs  of  this  ref- 
erence to  me^  should  be  in  my  discretion ;  and  that  I 
might  direct  and  award  to  and  by  whom,  and  in  what 
manner  the  same  should  be  paid,  as  by  the  said  last 
mentioned  rule,  reference  being  thereto  had,  will 
among  other  things  more  fully  appear.  Now,  know 
ye  that  I  the  said  J  S,  having  taken  upon  myself 
the  burthen  of  this  reference,  and  having  examin- 
ed  and  duly  con^dered  the  allegations,  vouchers^ 
proofs,  and  witnesses  of  the  said  parties  respective*- 
ly,  do  make  and  publish  this  my  award  in  writing 
<tf  and  concerning  the  matters  to  me  refetred  as  fol- 
lows, (that  is  to  say ;) — I  do  hereby  adjudge  and 
declare,  that  the  said  C  D  and  A  B  were,  and 
oontiaued  part-owners  of  a  certain  ship  called  the 
Friendship,  from  the  time  of  their  purchase  thereof 
imtil  the  sale  thereof,  made  under  a  decree  or  order 
of  the  Court. of  Admiralty  in  a  certain  cause  or  pro- 
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oMdhg  iBttitHtodin  the .aaJdCbufetjW -mnhim'^ 
salvage^  the  aaid  A  B  bcuig.ownegtf'<mfii  fattKhinaasli 
ef  the  said  Mp^  and  the  aaid  G  D  ^  thir  rcskiiminK 
three^fourtfas  thereof;  and  I  do  vwoA,  <0Fder^ifla4 
direct^  that  aMpfoceedufegsAt  law  between  tileMM 
partiea  be  stayed  luid  na  further  pnetented  i-*  eirt 
tiMt  the  before-mentiOMd  award  of  tlae  ffiadM^A 
trators  be  coMidered  aa  nuU.aod  v<^d^  and  M^prph 
eeedinga  taken  by  eidier  party  to  enforce  a  perfNnilt 
aace  thereef.  Atid  I  do  further  award  afid^tdjiidsil^ 
that  there  was  and  is  justly  due  and  owis^  to.-tlie 
said  A  B  by  the  said  C  D^  at  the  date  of  thk  luf 
award,  the  sum  of  339/.  lO^.,  which  I  do  ordi^r  and 
dtfect  to.be  paid  to  the  said  A  B  by  the  sa^d  C  Si 
by  four  equal  instalments  vt  tme-fourth  past  0f  thi 
aaid  soiBy  at  each  time  on  the  days  hcfreiiiafb^.  nm0 
tioned,  between  the  hours  of  twelveatnoonirndftiVB^. 
in  the  afternoon,  viz*  the  second  day  ^  Jluly>  itm 
first  day  of  October,  the  first  day  of  Ja^uwy,  ^apd  fthif^ 
first  day  of  April,  now  next  ensuing,  unless  theimd 
A  B  shall,  before  any  or  either  of  those  day%  ba^e 
recdved  on  the  account  of  the  said  ship,  ^  ^here^ 
afb^  directed,  over  and  above  his  own  fonrfl^diaK^ 
mcNre  money  than  he  shall  have  paid  in  di^cjiarge  of 
die  debts  of  the  said  ship,  e:^lusive  of  hisovm  fimrtii 
part  oi  sueh  debts ;  in  which  case,  the  ovei^lus  as  t» 
be  deducted  from  the  instalment  then  due^  and  ^sp 
t0ties  quoties  as  t^e  event  may  happen.  And  I  ^% 
further  award,  order,  and  direct  that  the  mA  0  U 
shall  and  do,  on  the  tenth  day  of  this  preseAt^iQiitl^ 
of  June,  pay  to  ike  said  A  B  one  moiety  of  th^ 
e^p^ikse  ef  this  my  apard  j  ,ai|d  41^  eadi  ,^t  4JbA 
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Widi  pitiiiif  iliMn  %«r  mkd  pay  his  mm  cMts  of  the 
iMiMOTdpneMiiiigs  At  hw^  tud  of  dib  refereneie. 
Aad  i  *>'  fttfthcr  awnrd^  ordei*^  «ftd  dii^t^  that  the 
•ito*^of  tile  itid  riiip  Friendship,  up  U^  the  time  ef 
4ie  ttltt  tile  thereof,  under  the  said  decree  or  ordei^ 
(llnse  Ofliy  excepted  which  were  incurred  ftyr  or  on 
amMut  of  die  fault  voyage  made  by  the  said  ship  tut- 
dl9>*the  said  CD  from  London  to  Memel  and  back  to 
liMidon,  and  which  are  to  be  paid  by  the  siid  C  D 
dtonel)  and  dsothe  costs  incurred  or  to  be  incurred 
OH  tht  part  of  the  said  ship,  or  of  the  said  parties 
ffseidler  (tf  them,  in  the  said  suit  or  proceeding  in 
Ae  said  Court  of  Admiralty ,  shall  be  borne  and  paid 
k  the  proportions  following,  (that  is  to  say ;)  one 
iNirtii  part  thereof  by  the  said  A  B,  and  the  other 
tlMfe-feurths  thereof  by  the  said  C  D,  and  that 
^ifmoiAM  due  and  owing  to,  or  which  may  be  re- 
eibrtA  by  the  said  part-owners  in  respect  of  the 
Slid  ship  or  her  earnings,  or  of  any  insurance  effect* 
ed  OR  her  w  on  her  freight  or  earnings,  or  as  the  pro- 
duce rf  the  ssffd  sale  thereof,  (except  only  the  earn- 
ings ef  the  said  ship  in  the  said  last  mentioned  voy- 
1^  and  which  are  to  belong  to  the  said  C  D  alone,) 
shall  be  accounted  lor  in  the  like  proportions,  name* 
ly,  one-fourth  part  to  the  use  and  benefit  of  the  said 
A  B,  and  the  remaining  three-fourths  to  the  use  and 
benefit  of  the  said  C  D.  And  I  do  further  award, 
order,  and  direct,  diat  the  said  C  D  shall  and  do 
permit  and  suffer  the  said  A  B  to  demand,  sue  for, 
recover,  and  receive  dl  such  monies  as  are  herein 
IHK  before  mentioned,  in  order  that  three-fourth 
yiarts thereof  maybe  appKed  to  the  discharge  of 
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three-fourths  of  such  debts  as  may  be  paid  by  the 
said  A  B,  or  in  discharge  of  the  said  instalments 
as  herein-before  directed  :  but  in  case  all  such 
monies  shall  not  have  been  su^d  for  or  deceived  by* 
the  said  A  B  before  the  time  appointed  for  the  pay- 
ment of  the  said  last  instalment^  I  do  award^  order^ 
and  direct,  that  after  the  time  appbintied  for  the  pay- 
ment of  tAe  said  last  instalment,  and  after  such  pay- 
ment or  other  discharge  of  the  whole  of  the  said  in- 
stalments and  also  after  the  said  C  D  shall  have  repaid 
to  A  B  three-fourths  of  such  of  the  said  debts  as  may 
have  been  paid  by  the  said  A  B,  the  said  C  t)  shall 
and  may  sue  for  and  receive  all  such  monies,  or  sucli 
parts  thereof,  for  which  no  action  or  suit  shall  have 
been  then  commenced  by  the  said  A  B,  to  be  account- 
ed for  nevertheless  in  the  proportions  before  men- 
tioned; but  the  said  C  D  is  not  to  sue  for  or  receive 
any  such  monies  until  after  the  time  and  events 
before  mentioned,  it  being  the  intent  and  meaning 
of  this  my  award,  that  all  such  monies  should  be 
received  by  the  said  A  B,  in  order  that  three - 
fourth  parts  thereof  may  be  applied  in  discharge  of 
three-fourths  of  such  of  the  said  debts  as  may  be 
paid  by  him,  and  of  the  said  instalments,  in  the 
manner  before  directed.  And  I  do  further  award, 
order,  and  direct,  that  in  case  the  said  C  D  shall  pay 
or  discharge  any  such  debt  or  debts,  then  that  he 
the  said  C  D  producing  the  receipt  of  the  creditor 
to.  whom  the  same  shall  have  been  paid,  shall  and 
may  deduct  one-fourth  part  of  the  money  so  by  him 
paid  from  the  amount  of  such  of  the  said  instal- 
ments as  may  become  due  next  after  the  paymeiit 


Uifreqf*  And,  I  do  further  awards  order^  and  di- 
rect;  that  n/either  of  tJie  said  parties  shaU  charge 
the  other  of  them  with  any  costs  or  expenses  now 
jqcurredty  or  hereafter  to  be  incurred  in  defending 
^  action  or  suit  that  hath  been  or  may  be  brought 
against  tbem  or  either  of  them^  for  the  recoyery  of 
any  such  debt  or  debts,  but  that  each  of  the  said 
]Rarties  be^^  and  sustain  the  costs  incurred  by 
hin^lf  alone^  unless  they  shall  join  in  such  defence. 
And  I  do  further  awards  order^  and  direct,  that 
three  fo.urth  parts  o{  all  such  of  the  said  debts  as 
shaill  be  paid  by  the  said  A  B,  before  the  time  ap* 
pointed  for  the  payment  of  the  said  last  instalment^ 
be  p^^  to  him  by  the  said  C  D  at  the  time  appoint- 
€;d  for  the  payment  of  the  instalment  next  after  the 
s^iid  A  B  shall  ,have  paid  such  debts ;  and  in  default 
ofp^y^ent  of  such  three- fourths  at  the  time  before 
mentioned,  but  not  before,  the  said  A  B  shall  be  at 
liberty  to  take  legal  measures  for  the  recovery  there- 
of ;  but  in  case  the  said  A  B  shall  pay  any  such 
debt  after  the  time  appointed  for  the  payment  of 
the  said  last  instalment,  then  the  said  C  D  shall  forth- 
with  repay  to  him  three- fourth  parts  thereof:  and 
in  case  the  said  C  D  shall  pay  any  such  debt  after  all 
the  said  instalments  shall  have  been  discharged,  and 
after  payment  of  his  share  of  such  of  the  said  debts  as 
shall  have  been  paid  by  the  said  A  B,  then  the  said  A 
B  shall  forthwith  repay  to  him  one- fourth  part  there- 
of :  and  in  case  the  said  C  D  shall  receive  any  such 
monies  as  aforesaid  before  he  shall  have  fully  dis- 
charged all  that  is  owing  by  him  to  the  said  A  B, 
then  he  shall  and  do  forthwith  pay  to  the  said  A  B 
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file  whote  thevMt,  i^v  tso  mndi  &wt  tnd  above  lAst 
WA'L  W^}  sh&re,  is  MH ^tabfy «ir ^hat  is  ^win!^, 
-tili^ther  the  time  herein  appotnteA  Ibr  pietymeittfUe 
ftnited  or  not :  and  incase  tJii^^idCDslttH^eoairp 
Any  stich  monks  as  aforesaid^  after  lie  sliUi*  Inriib 
Mly  discharged  all  that  is  o^ng'to  thiK)  aaid:  AB^ 
then  that  he  shall  and  do  forthwilh  pay  <  one^fonrtti 
part  thereof  to  the  said  A  B :  And  19  case  thf  uEA 
A  B  shall  receive  any  such  monies  after  he^^tball 
have  been  paid  all  that  is  due  to  Imn  by  -  the  add 
C  D^  then  that  he  shall  and  do  fonh%vithpay  thpe^- 
ftmrth  parts  to  the  said  C  D.  And  I  dofoitiier 
awards  order^  and  direct^  that  each  of  the  said  pa]^- 
tieis  diall  and  do  at  all  times  hereafter,  withSw  tdn 
days  after  notice  in  writing  for  that  por^se  ^Iven 
to  him,  Or  left  at  his  then  present  or  last  plamiof 
abode,  by  the  other  of  them,  d^ ver  to  suck  nthmr 
9l  true  and  just  account  in  writing  of  alli'tbe^^bts 
'  paid,  and  monies  received  by  him,  inrespectioit^e 
'  said  ^ip,  subsequent  to  the  date  of  thb'myialnsr^- 
In  witness  whereof,  &c.  .  t  /* 


•  •    * 


.  •Awards  confirming  a  former  Awardy  sent  6ach]  to 
the  Arbitrator  for  his  Reconsideration. 

^To  all  to  whom  these  presents  shall  come,  I,  /iS, 
of  the  Inner-Temple,  Barrister  at  Law,  send  gteet- 
'  ing  T-^— Whereas  by  a  certain  order  mad^  at  the 
sitting  of  nm  prius  held  at  Cruildhall  ini'  mA  for 
the  City  of  London,  on  Monday  the  tweiity^^ftinth 
day  of  April,  in  the  year  of  Our  Lord  one  thons- 


«Ad  «ght  hiuidMd  9ti(i  n\evefk9  before  th^-  jRight 
.ponmimble.  £dwa<^  Ldrd    £Ueabdrough| } (»i»9f 
Iti^tiee  of'  owir  Lord   the   Ki&g^  assgDod  t^  held 
plettrM&K^'  the  Kiag  himself  in  a  certain  eiwe 
theh  dBqiendibg  itt  the  saBie'  Courts  wherein  A  B 
.liJ^aA  plaiBtiff  and  C  B  was  defendant : — It  was  oir- 
lUered  by-  the  Cottrt^  by  and  with  the  consent  of 
fAe  piainttf  wd  defendant^  their  counsel  and  at- 
'lohiies^  diat  the  jury  should  find  a  Verdict  fbr 
i Ae  plaintiff^  damages  SfiOOl.  and  costs  forty  shil- 
IbigB?  subject  to  that  order^  and  the  award  to  be 
imide  pursuant  thereto ;  and  that  all  matters  in  dif- 
ference'in  the  said  cause  between  the  parties  should 
nbe  reftrred  to  the  awards  order^  arbitrament^  final 
-end^  and  determination  of  me  the  said  J  S^  so  as  I 
'  'should  make  and  publish  my  award  in  writing  of  and 
'tdttceming  the  premises  in  question  on  or  befi>re 
the  last  day  but  one  of  Easter  Term  then  next  en- 
mitaig ;  und  that  the  said  parties^  should  and  would 
perform^  fulfil,  and  keep  such  award  so  to  be  made 
by  me  the  said  arbitrator  as  aforesaid ;  and  that  the 
costs  of  the  cause  should  abide  the  event  and  de- 
termination of  my  said  award ;  and  that  the  costs 
of  the  reference  should  be  in  the  discretion  of  me 
the  said  arbitrator,  who  should  direct  and  award 
by  whom,  and  to  whom,  and  in  what  manner  the 
^map  should  be  paid ;  which  said  order  was .  (fter- 
wi^rds  entered  and  made  a  rule  of  His  Majesty's 
Gouirt  of  King's  Bench  :  and  whereas  by  rea8o^  of 
9kj,  hfivg  im^iWe  to  m^ke  my  award  within  the  time 
lin^t^by  th^  said  order,  the  time  fqpr  m^kipg.my 
awar4  «wai|<bj9^rtaiii  .irul^s.ff  the  ^aid  Gqurt  of 


King's  Bench  firom  time  to  time  dulyenlargo^  -  ^ 
whereaa  by  a  certain  other  rule  of  the  said  Court  of 
King's  Bench,  made  on  Wednesday  next  after  th^  Oc*^ 
ta*ve  of  the  purification  of  the  Blessed  Virgin  Mary 
now  last  pasty  upon  hearing  counsel  for  the  plaiiUoff 
and  defendant,  and  by  their  consent,  it.  was  order-  ^ 
ed,  that  the  time  limited  for  me  the  said  arl^it^atiopr 
making  my  award  between  the  said  parties  sbp^l(!i 
be  further  enlarged  until  the  first  day  inclusive  of 
the  then  next  term  :  and  whereas  in  caqplianQf 
with  the  said  order  and  rules,  and  in  pursuiKic«i 
thereof,  I  the  said  arbitrator  did,  on  the  fil!teeQth 
day  of  April  now  last  past,  make  and  publish  mff 
award  in  writing  of  and  concerning  (he  matters  to  v^t 
referred,  whereby  (among  otKer  things)  I  ordered 
and  directed  a  certain  sum  of  money,  therein-m;9n- 
tioned,  to  be  paid  by  the  said  defendant  to  the  sajd 
plaintiff  at  a  certain  time  and  place  therein  men- 
tioned :  and  whereas  after  the  making  and  publish- 
ing of  my  said  award,  and  after  the  time  thereby 
limited  for  the  payment  of  the  money  thereby  award- 
ed to  be  paid  by  the  said  defendant  ^  the  said 
plaintiff,  it  was  by  a  certain  otjier  rule  of  the  said 
Court  of  King's  Bench,  made  on  Friday  next  after 
^he  morrow  of  the  Holy  Trinity  now  last  past^  ^^- 
dere^  that  the  defendant,  upon  notice  of  that  rule 
to  be  given  to  him,  should,  upon  Wednesday  next 
after  the  Octave  of  the  Holy  Trinity,  shew  cause 
why  a  writ  of  attachment  should  not  issue  against 
him  for  his  contempt  in  not  paying  the  sums  of 
3535/.  and  546/.  lOd.  pursuant  to  a  certain  rule  and 
allocatur  therein  mentioned,  and  to  my  said  awaid : 
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and  wheteas  by  a  certain  other  rule  of  the  said 
C6urt  of  Kihg^s  Ben6h,  made  on  Thursday  next  af- 
ter  the  Octave  of  the  Holy  Trinity  now  last  past, 
it  was  drdered  that  the  said  Tule  be  enlarged  until 
the  last  day  but  two  of  the  then  Trinity  Term,  the 
defendant  thereby  consenting  to  go  before  the  same 
arbitrator,  who  was  to  reconsider  the  amount  of  the 
^aniages,  so  as  t)ie  sum  then  awarded  should  be  in- 
vested in  Exchequer  bills,  and  deposited  in  the 
Bank  6f  England  within  a  week  then  next  ensuing, 
in  the  names  of  the  attornies  in  the  cause  for  both 
paities ;  and  that  the  same  should  be  paid  out  (ei- 
iSier  in  the  whole  or  such  part  as  should  be  award- 
ed,) upon  Siich  award  being  made  to  the  attornies 
for  the  plaintiff :  and  whereas  by  a  certain  other 
rtife  of  the  said  Court  of  King's  Bench,  made  on 
Monday  next  after  three  weeks  of  the  Holy  Trini- 
ty now  last  past,  it  was  ordered  that  the  rule  made 
in  the  said  cause  on  Friday  next  after  the  morrow 
of  the  Holy  Trinity,  in  the  then  Trinity  Term, 
should  be  further  enlarged  until  the  first  day  of  the 
then  neJLt  Michaelmas  Term,  and  that  I  the  said  ar- 
bitrator'should  have  until  three  weeks  after  the  end 
of  the  then  Trinity  Term  to  make  my  award ;  and 
that  the  costs  of  the  further  reference  and'  award 
ftiould  be  in  my  discretion.  Now,  know  ye  that  I 
the  said  arbitrator,  having  reconsidered  the  amount 
of  the  damages  in  pursuance  of  the  said  rule  for  that 
purpose  inade,  and  having  heard  anil  duly  consider- 
ed th^'  allegations,  ph)o£3,  and  witnesses  of  the  said 
parties  relating  thereto,  do  hereby  declare,'  that  I 
see  no  reason  to  alter  the  amount  of  the  damages, 
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and  I  do  therefore  hereby  coatrm  my  aaid  bnmw 
award*    And  I  do  order  and  direct  the  several  Ex* 

m 

chequer  bills  and  other  securities  wherein  the  mw 
ey  was  invested  in  pursuance  of  the  said  rule  iu  tibmt 
behalf^  to  be  fcnrthwith  delivered  over  to  the  attor^ 
nies  for  the  said  plaintiff.  And  I  do  further  awards 
order^  and  direct^  that  the  said  defendanjt  MuJI  and 
do  pay  to  Messrs.  G  H  and  Son^  the  attornies  for 
the  said  plaintiff^  on  behalf  and  for  the  use  of  the 
said  plaintiff,  within  one  week  next  after  notice  in 
writing  for  that  purpose  given  to  the  said  defendtfitf 
or  Jeft  at  his  usual  place  of  abode,  or  at  the  office  of 
his  attorney,  Mr.  £  F,  the  costs  and  expenoes  of 
thb  second  reference,  and  of  stamping  and  writing 
this  my  further  award ;  such  costs  and  expenses  to 
be  first  taxed  by  the  proper  officer  of  the  said  Court 
of  King's  Bench. 

In  witness  whereof,  &c. 


Jlwardj  under  a  Reference  by  a  Judgf?8  Order j  of 
Compensation  far  the  short  loading^  ^.  of  a 
Vessel. 

To  all  to  whom  these  presents  shall  come,  I,  J  S, 
of  the  Inner-Temple,  Barrister  at  Law,  send  greet- 
ing : — ^Whereas  an  action  was  lately  commenced  in 
His  Majesty's  Court  of  King's  Bench,  in  which  A 
B  and  C  D  were  plaintiflb,  and  E  F  and  G  H  were 
defendants ;  and  it  was  on  or  about  the  twenty-sixth 
day  of  February  now  last  past,  by  the  Right  Hon- 
ourable Edward,  Lord  EUenborough,  Lord  Chief 
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Jtastiee'  of  the  same  Courts  upon  hearing  the  attor- 
nietf  or  agents  on  both  sided,  and  by  their  consent^ 
ordered  that  all  legal  questions  arising  upon  a  cer- 
tain charter-party,  dated  the  ninth  day  of  January, 
in  the  year  of  Our  Lord  one  thousand  eight  hundred 
and  four,  made  between  the  plaintiflk  and  defend- 
ants, and  on  which  the  said  action  was  brought, 
^Ottld  he  referred  to  the  award  and  determination 
of  me  the  said  J  S,  who  should  make  my  award  in 
writing  on  or  before  the  eighth  day  of  April  then 
and  ^ow  next  ensuing ;  and  that  the  quantum  of 
tankages  claimed  by  the  plaintiffs,  if  I  the  said  J  S 
shotdd  award  that  any  ought  to  be  paid,  should  be 
referred  to  the  award  and  determination  of  M  N  of 
Hroad-Street,  London,  Inerchant  and  N  0  of  Win- 
chester-Street, London,  merchant ;  and  in  case  they 
should  not  agree,  then  to  the  umpirage  of  such  oth- 
er person  as  they  should  in  writing  under  their 
hands  appoint,  so  that  their  award  or  such  umpirage 
should  be  made  in  writing  on  or  before  the  twenty 
fourth  4ay .  of  April  then  and  now  next  ensuing ; 
and  that  the  coats  of  the  cause,  and  of  such  reference, 
should  abide  the  event  of  the  said  awards  or  umpir- 
age.  Now,  know  ye  that  I  the  said  J  S,  having 
taken  kipon  myself  the  determination  of  the  said  le- 
gal questions,  and  having  heard,  examined,  and  con- 
sidered the  allegations,  vouchers,  proofs,  and  wit« 
nesses  of  the  said  parties,  do  make  and  publish  this 
my  award  in  writing,  of  and  concerning  the  said 
iegid  questions,  as  fellows^  (that  is  to  say ;) — ^I  do 
aw«#d^as)d  adjadge  that  the  said  plaintiffs  Were  and 
aM'tegaUy  entitled  to  clakiaad*  r^cosiPtrfrom  tha 
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said  defendants  compensatioir  iir  drnnkges  for  the 
short  loading  of  the  ship  oi  Tessel  iir  the  said  ehftr- 
ter-party  mentioned,  and  riso  for  the  detention  rf 
the  said  ship  or  vessel  in  the  West  Indies^  from  the 
fime  of  the  sailing  of  the  July  c^nvby  in  the  year 
one  thousand  eight  hundred  and  four  to  tiie  time  of 
the  sailing  of  the  October  convoy  in  the  same  year ; 
and  that  such  compensation  ought  to  include  the 
amount  of  such  ]f^remium  as  may  have  been  paid  or 
engaged  to  be  paid  by  the  said  plaintiffs,  on  accoimt 
of  the  said  ship's  saifing  with  the  said  October  eon^ 
yoy  beyond  the  sum  that  would  have  been  paid  if 
she  had  been  dispatched  with  the  saiid  July  convoy. 
In  witness,  &c. 


Awardy  under  a  Submission  by  a  Judges  Order ^  of 
the  Title  to  certain  Household  Goods ^  ^c. 

To  all  to  whom  these  presents  shall  come,  I,  J  Sn 
of  the  Inner-Temple,  Esq.  Barrister  at  Law,  send 
greeting  : — ^Whereas  an  action  was  lately  commehe- 
edinHis  Majesty's  Court  of  Common  Pleas,  by  A  B 
against  C  D3  (he  the  said  C  D  then,  or  lately  befote^ 
being  Sheriff  of  the  county  of  Kent ;)  and  it  was  on 
the  seventh-  day  of  June  now  last  past,  by  Sir  James 
Mansfield,  Knight,  Chief  Justice  of  the  sAid  Court, 
upon  hearing  the  attomies  or  agents  oil  both  sides, 
and  by  their  consent,  ordered  (among  other  things,) 
tilat  aH  matters  in  difference  between  the  parties 
should  be  referred  to  the  award,  order,  arbitraiiient^ 
^ftda}  end  slnd  detemrihation  of  me  the  said  J  S>  par- 


wapt  to  the  fteims  aiid;Oonditi<His  of  a  cortaiii  agitee;- 
f^&kl  executed 'hetyeoeii  tiieipartie8vaDdaetifQ]rth  i^ 
4lie  8ai4  ovder^  and  ^bioh  is  as  follo^ws  : — Whecea^ 
the  said  A  B  daims  to  be  entiUed  to  the  loneejof  ji 
liowe^  premises^and  fixtures^^ituate  in  Croom^s  HiU^ 
Qreenwieh^  in  the  county . of  £eiit^  lately  occupied 
%  one  O  H^  and  also  /to  the  household  goods  and 
furmtiire  therein  and  thereupon,. under  and  by  vir- 
tue of  a  certain  bill  of  sale,  and  an  assignment  .of 
sueh  lease,  bearing  date  respectively  the^  twenty- 
third  day  of  January  last :  and  whereas  one  M  N 
claims  to  be  entitled  to  the  value  of  the  ^id  house- 
hold furniture  under  and  by  virtue  of  a  writ  of^. 
fa.  issued  out  of  his  Majesty's  Court  of  King's  Bench 
at  the  suit  of  the  said  M  N,  upon  a  judgment  ob- 
Udned  by  him  against  the  said  G  H,  on  which  the 
said  household  furniture  has  been  seized  by  the 
Sheriff  of  Kent ;  and  the  said  Sheriif  and  the  said 
A  B  have  had  the  joint  possession  thereof  from  the 
time  of  levying  such  execution ;  and  the  said  Sher- 
iff hath  hitherto  refused  to  quit  and  give  up  the 
same  to  the  said  A  B,  being  indemnified  for  so  doing 
by  the  said  M  N.  Now,  it  is  hereby  mutually 
agreed,  that  the  said  execution  shall  be  withdrawn, 
and  the  said  A  B  be  left  in  the  entire  possession  of 
the  said  house,  househpld  goods  and  chattels,  and 
that  it  be  referred  to  J  S,  Esq.  an  arbitrator  mutu- 
ally appointed  by  the  said  parties  to  investigate  the 
nature  of  their  respective  claims ;  and  if  the  said  ar- 
bitrator should  determine  that  the  said  M  N  is 
entitled  to  the  said  value  of  the  household  goods 
and  furniture  under  such  execution  as  aforesaid,  he 
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the  said  A  B  doth  hereby  undeftake  ahd  a^ree  tft 
pay  him  the  full  value  thereof  at  aftdr  apflraisete^nt  5 
and  if  the  said  arbitrator  shall  determine  that  the 
said  M  N  had  no  right  thereto^  and  that  t^e  daid  A 
B  is  entitled  to  the  same^  the  said  arbitrato!^  is  to  a- 
ward  and  allow  such  damages  to  the  said  A  B^  to  be 
paid  by  the  said  M  N^  as  the  said  arbitrator  shall 
deem  reasonable ;  and  the  costs  of  the  said  ar- 
bitration,  and  of  the  agreement  and  the  reference 
and  award,  shall  be  paid  by  the  party  who  shall  be 
declared  by  the  said  arbitrator  not  to  be  entitled'  to 
the  said  household  goods  and  fumituire,  or  the  val- 
ue thereof,  so  as  the  said  arbitrator  shall  make  and 
publish  his  award  in  writing,  ready  to  be  delivered 
to  the  said  parties,  or  either  of  them,  requiring  the 
same,  on  or  before  the  twenty- eighth  day  of  No- 
vember instant ;  and  that  the  said  parties  shall,  in 
all  things,  stand  to,  abide  by,  fulfil,  and  keep  such 
award  so  to  be  made  and  published  as  aforesaid,  as 
by  the  said  order,  reference  being  thereto  had,  will, 
among  other  things,  more  fully  appear :  and  where- 
as by  divers  orders  made  with  the  like  consent,  the 
time  limited  for  me  the  said  arbitrator  to  make  my 
award  in  the  premises,  hath  been  from  time  to  time 
duly  enlarged :  and  whereas  on  the  twenty-third 
day  of  December  now  last  past,  it  was  by  Sir  Giles 
Rook,  Knight,  then  being  one  of  the  Justices  of  His 
Majesty's  said  Court  of  Common  Pleas,  upon  hear- 
ing the  attomies  or  agents  on  both  sides,  and  by 
and  with  their  consent,  ordered,  that  the  time  for 
me  the  said  arbitrator  to  make  my  award  in  the  said 
cause,  should  be  enlarged  until  the  first  day  of  the 


AWARDS.  237 

thenaad  now  next  Hilary  Term.  Now^  know  ye 
that  I  the  said  J  S^  having  taken  upon  myself  the 
burthen  of  the  said  reference^  and  having  heard, 
examined,  and  duly  considered  the  allegations, 
vouchers^  proofs,  and  witnesses  of  the  said  parties 
respectively,  and  investigated  the  nature  of  their 
respective  claims  in  the  said  agreement  mentioned, 
do  make  and  publish  this  my  award  in  writing,  of 
and  concerning  the  matters  to  me  referred,  as  fol- 
lows, (that  is  to  say  ;  } — I  do  award  and  determine 
that  the  said  M  N  hath  not,  nor  had  any  right  or 
title  to  the  said  household  goods  and  furniture,  or 
.the  value  thereof,  but  that  the  said  A  B  was  and  is 
entitled  to  the  same.  And  I  do  further  award  and 
allow  to  the  said  A  B  one  shilling  damages,  to  be 
paid  to  him  by  the  said  M  N. 
.in  witness,  &c.  , 


Jwardy  under  a  Submission  by  a  Judges   Order y 
of  the  Arrears  of  an  Annuity. 

Tq  all  to  whom  these  presents  shall  come,  I,  JS^ 
of  the  Inner*Temple,  Barrister  at  Law,  send  greet- 
ing ;-*— Whereas  an  action  was  lately  commenced  in 
His  Majesty's  Court  of  King's  Bench  by  A  B,  gen- 
tleman, against  the  Honourable  C  D,  for  the  recov- 
ery of  certain  arrears  of  two  several  annuities,  on^ 
thereof  being  an  annuity  of  150/.,  and  the  other 
thereof  an  annuity  of  50/.,  claimed  and  alleged  by 
the  said  A  B  to  be  due  to  him  from  the  said  C  D,  it 
ivasonor  about  the  thirtieth  day  of  July  now  last 


fBSt^bytth^  Right  fionouivUe  Edwand^  'Lord  £f^ 
lenborQugh^  rLord  Chief  Justice  of  the  save  Comet) 
upon .  hnring  the  ettonies  or  agents  on  both  ei^ks^ 
aad  with  their  conseBt^  ordered;  that  til  matters  hK 
diffierenee  in  the  said  cause  shoidd  be  referriod  to  the 
aiward  and  determination  of  me  the  said  i  S^.soutt 
that  I  shauld  siake:and  publish  my  awiird  in  mntimg 
of  and  eorRoerning  the  premises^  on  or  befioore  the 
firatdayof  Michaelmas  Term  then  next ;  and 4^  the 
like  cxinsent  it  was  further  ordered,  that  the  costs  <^ 
the  6aid  action,  and  of  this  present  reference,  shoftld 
be  in  the  discretion  of  me  the  said  arbitrator^     Now 
know  ye  that  I  die  said  J  S^  having  taken  upon 
myself  the  burthen  of  the  said  .reference,  and  havr 
iag  heard  and  duly    considered  the  aBegations^ 
iroucher%  proofs,  and  witnesses  of  the  said  parties^ 
do  make  and  publish  this  my  award  in  writing,  of 
and  concerning  the  premises,  as  follows,  (that  is  ta 
say ; ) — I   do  award,  order,   and  adjudge,  that  at 
the     time    of   the     commencement    of    the   said 
action,  there  was,  and  still  is,  due,  owing,  and  pay- 
able to  the  said  A  B  by  the  said  C  D,  in  respect  of 
the  said  annuity  of  150/.,  (and  which  annuity  was 
devised  and  given  to  the  said  A  B  in  and  by  the 
late  wiH  and  testament  of  the  late  Sir  E  F,  Bart.,.) 
Ae  sum  of  150/1  for  one  year  of  the  said  annuity  due 
at  Miehaelmas  day,  in  the  year  of  Our  Lord  one 
'  thousand  seven  hundred  and  ninety -seven ;  and  that 
there  was,: and  is,  in  like  liianner,  due,  owing,  and 
payable,  in  respect  of  the  said  annuity  of  50/.,  (and 
which  w^B  granted  and  secured  to  the  said  A  B  in 
and  by  a  certain  indenture  made  between  the  said 


A  B  of  tlie  imc  part^  miA  tiie  saicb  C  D  of  the  other 
port^  beorkig  date  the  ttnlh  day  df  April  one  thoau 
audi  seveo  hundred  and  saety-'Seveiiy)  the  mm  of 
50/.  for  one  year  of  the  said  last  mentioned  annuity 
due  at  Miehndmas  day  one  thoUMmd  seven  hundred 
and  ninety-seven ;  and  thai  the  said  C  D  hath  not^ 
aer  had  any  ereos  deamndupon  the  said  A  B«  And 
I  do  fiorther  awards  urder^  and  direct,  that  the  said* 
C  D  shall  and  da  pay  t9  the  said  A  B^  at  the  oflke 
of  Mr.  &  H,  attamey  at  htw  in  SouthamptoBwBuildi* 
idgs,  Chancery-Lane^  London,  on  the  fint  day  of 
December  now  next  ensuing  the  date  hereof^  be- 
tween the  hours  of  tweWe  at  noon  and  two  in  tha 
afternoon,  the  sum  of  2001.  for  the  said  arrears  af 
the  said  annuities ;  and  also  the  costs  of  the  said 
aetian,  and  of  this  reference  and  award ;  such  costs 
to  be  taKed  by  the  proper  officer  of  the  said  Courts 
In  witness^  Ac. 


Awards  under  a  Submission  by  Order  of  the  Lotd 
Chancellor  J  adjusting  a  Balance  of  Accounts. 

To  all  to  whom  these  prdsents  shall  come,  If  J  S^ 
of  Lincohi's-Inn,  Barrister  at  Law,  send  greeting  r 
— ^Whereas  by  a  certain  order  made  by  the  Lord 
ffigh  Ghaneellor,  on  Wednesday  the  eleventh  day  of 
Jaly,  in  the  forty-ninth  year  of  the  reign  of  His  pres- 
ent Majesty  King  Oeorge  the  Third,  in  a  certain 
came  then  depending  in  the  High  Court  of  Chancery, 
whereib  A  B  was  the  plaintiff^  and  C  D  was  the  de- 
fendaM^  it  was,  by  the  consent  of  the  said  parties 
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and  their  counsel^  ordered^  among  other  things^  that 
all  accounts  should  be  settled  between  the  said  plain- 
tiff and  defendant^  and  the  balance  paid  to  the  de- 
fendant immediate  by  on  such  settlement^  including 
Uie  balance  on  a  certain  note  of  hand^  and  also  the 
wages  of  the  said  defendant ;  and  that  the  accounts 
between  the  said  parties  should  be  referred  to  Mr. 
P  R,  solicitor  for  the  said  plaintiff;  and  Mr.  R  S^ 
solicitor  for  the  said  defendant^  who^  in  case  of 
differing;  were  to  choose  a  third  person :  and 
whereas  the  said  Mr.  P  R  and  Mr.  R  S  did  dif% 
fer  as  to  the  said  settlement  of  the  said  accounts^ 
and  did;  in  consequence  thereof;  choose  and  appoint 
me  the  said  J  S  to  settle  the  same :  and  I  the  said 
J  S  having  taken  upon  myself  the  settlement  of 
the  said  accounts;  and  having  heard  and  duly  con- 
sidered the  allegations;  vouchers;  and  proofs  of  the 
said  parties;  have  settled  the  said  accounts ;  and  do 
hereby  award;  adjudge;  and  declare  the  balance 
due  from  the  said  plaintiff  to  the  said  defendant  upon 
such  settlement;  including  the  balance  on  the  said 
note  of  hand;^  and  the  said  defendant's  wages;  to  be 
the  sum  of  348/. :  and  it  having  been  admitted  be- 
fore me  by  the  ^id  solicitors  of  the  said  parties^ 
that  the  sum  of  28/.  has  been  paid  by  the  said  plain- 
tiff to  the  said  defendant;  between  the  date  of  the 
said  order  and  of  this  my  award;  as  part  of  and  to* 
ward  the  sum  of  money  that  might  be  found  due  on 
such  settlement;  I  do  further  declare;  that  the 
sum  now  remaining  due  to  be  paid  by  the  said  plain- 
tiff to  the  said  defendant;  as  the  balance  of  the  said 
accounts;  is  148/. 
In  witness;  &c. 
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Awardy  under  a  Submission  by  Rule  of  the  Court 
of  King^s  Bench,  that  defendant  pay  a  sum  of 
money  to  plaintiff ;  that  plaintiff  be  allowed  to 
collect  certain  joint  debts,  making  useofdffend- 
anfs  name,  but  ^ving  a  bond  of  indemnity  to 
him  againsf  any  consequences  ther^rom  in  a. 
certain  event }  that  plaintiff  give  an  account  of 
the  money  arising  from  such  debts,  and  pay  the 
moiety  thereof,  after  deducting  the  expenses,  to 
the  plaintiffs 

To  all  to  whom  these  presents  shall  come^  we,  L 
M,  of  LincoTn's-Inn-Fields,  in  the  county  of  Middle- 
sex, Esq.  Barrister  at  Law,  M  Jf  oi  the  Inner- 
Temple,  London,  Esq.  Barrister  at  Law,  JST  0  ot 
Coleman- Street,  London,  Esq.  send  greeting  : — 
Whereas  an  action  was  lately  commenced  in  His  Ma- 
jesty's Court  of  King's  Bench,  in  which  A  B,  gentle- 
man, was  plaintiff,  and  C  D,  gentleman,  was  defend- 
ant ;  and  it  was  by  a  certain  rule  or '  order  of  tJie 
said  Court,  made  on  Wednesday  next  after  fifteen 
days  of  the  Holy  Trinity,  in  the  forty- fifth  year  of 
the  reign  of  King  George  the  Third,  by  the  consent 
of  Mr.  E  F,  of  counsel  for  the  plaintiff,  and  Mr.  G 
H,  of  counsel  for  the  defendant,  ordered,*  that  all  mat- 
ters in  dispute  between  the  parties  in  the  said  cause 
should  be  referred  to  the  award,  order,  arbitrament, 
final  end,  and  determination  of  us  the  said  L  M,  MJ^,. 
^  0,  and  J  S,  ov  any  two  of  us,  so  as  we,  or  any 
two  of  us,  should  make  and  publish  oui^  ^ward  in  wri- 
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tiog  under  our  hands^  or  the  hands  of  any  two  of  u% 
and  ready  to  be  delivered  to  the  said  parties  in  dif- 
ference,  or  their  attomies^  or  such  of  them  as  should 
desire  the  same^  on  or  before  the  first  day  of  Sep- 
tember then  and  now  next  ensuing^  and  that  the  said 
parties  should  and  would  perform^  fulfil,  and  keep 
such  award  so  to  be  made  by  us  the  said  arbitrators^ 
or  any  two  of  us  as  aforesaid ;  ayd  by  the  like  con- 
sent it  was  further  ordered,  that  the  costs  of  the  said 
cause  should  abide  the  event  of  the  said  awards  and 
that  the  costs  of  this  present  reference  should  be  in 
the  discretion  of  us  the  said  arbitrators,  or  any  two 
of  us,  who  should  direct  and  award  by  whom,  and  to 
whom,  and  in  what  manner  the  same  should  be  paid^ 
as  by  the  said  rule  or  .order,  reference  being  there- 
to had,  will,  among  other  things,  more  fully  appear. 
Now,  know  ye  that  we  the  said  arbitrators,  having 
taken  upon  ourselves  the  burthen  of  the  said  refer- 
ence, and  having  examined  and  duly  considered  the 
allegations,  vouchers,  proofs,  and  witnesses  of  the 
said  parties  respectively,  do  make  and  publish  this 
our  award  in  writing,  of  and  concerning  the  mat- 
ters to  us  referred,  as  follows,  (that  is  to 
say ;) — We  do  award,  order,  and  direct,  that  all 
proceedings  in  the  said  cause  shall  cease,  and  be 
no  further  prosecuted ;  and  that  the  said  C  D  shall 
and  do  pay  to  the  said  A  B  at  the  Secondaries  office, 
situate  in  Coleman-street,  in  the  city  of  London,  be- 
tween the  hours  of  twelve  at  noon  and  two  in  the 
afternoon,  on  the  first  day  of  November  now  next 
ensuing,  the  sum  of  124/.  16s.  6{/.,  which  said  sum 
of  124/.  I6s.  6(/.,  we  do  adjudge  and  declare  to  be 


jtfttly  due  frott  the  salrf  C  D  to  the"  sat*  A  B,  Ibr 
mi  upon  the  makers  e^ut^ined  hi  thre  d^ck^tibtt 
in  the  ««id  eatise.  Anrf  we  do  Arthift^awartf,  oMei*, 
and  dtreet^  th^t  the  said  C^  B  shatf  aiitf  do  p^ftlh 
and  suffer  the  said  A  B  to  coflcrt  artrf  ffe^eive  for 
thenr  jomt  use^  the  debts  and  sums  6t  ihoney  speci* 
ficd  in  the  fWbwing  Ifet  of  deKrfs,  (tAat  it  to  ^y  ;)-^ 

[Here  set  out  the  list  contaijiing,  the  names  of  the 
creditors^  and  amount  of  each  separate  debu^ 

And  we  do  furtiMr  awurdy  oHkr>  amd  dSttet^  that 
the  said  A  B  do  use  his.  utaoit  C9id^«>raim  Uf  coir 
kct  and  receive  the  same  accordingly^  and  that  the 
said  A  B  shidl  be  at  liberty  to  bring  any  aM^titn  er 
action^  either  in  his  own  namtt^  or  i»>  the  naone  of 
the  said  C  D,  or  in  their  jioint  AMne^^  m  he  nay  be 
advised,  for  the  recovery  of  any  sum  or  suifeia  of 
■umey  speciied  in  the  saidi  lest ;  but^  neverthefesa^ 
that  if  the  said  A  B  shall  bring  any  action  inf  the 
aame  of  the  said  C I^  without  the  consent  qf  (Jie 
said  CD  for  that  purpose  first  had  and  obtainedy 
then  that  the  said  A  B  shall  save  harmless,  and  ivh 
demnify  the  said  C  D  from  all  consequ^ces,  eosts^ 
charges,  and  expenses  attending  the  same,  if  the 
same  shall  happen  to  fail  and  be  fruitless.  And  we 
do.  further  award,  order^  and  direct,  that  the  said 
A  B  shall  not  compound  or  compromise  any  action 
to  be  brought  for  the  recovery  of  any  of  the  said 
debt  or  sums  of  money,  without  the  consent  of  the 
said  C  D  in  writing  for  that  purpose  first  had  and 
obtained ;  and  that  the  said  A  B  shall^  within  one 
month  after  payment  of  the  said  sum  of  124/.   16s. 
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6d.f  deliver  to  the  said  C  D  an  account  of  the  place 
of  residence  of  all  persons  indebted  to  them  the  said 
A  B  and  C  D^  so  far  as  the  said  A  B  shall  know  or 
be  able  to  ascertain  the  same ;  and  also^  at  his  own 
expense^  enter  iiito  and  deliver  to  the  said  C  D^  a 
bond  to  the  said  C  D  in  the  penalty  of  300/.^  with  a 
condition  thereunder  written  for  making  void  the 
same^  in  case  he  the  said  A  B  shall  use  due  dili- 
gence in  collecting  all  outstanding  debts  due  to  them 
the  said  A  B  and  C  D^  or  wherein  they  are  jointly 
interested ;  and  ^hall  give  to  the  said  C  D  aii  account 
of  his  proceedings  from  time  to  time^  Within  six 
weeks  after  any  request  in  writing  so  to  do ;  and 
shall  also^  from  time  to  time^  to  the  same  debts  are 
respectively  received^  pay  to  the  said  C  D  one  moi- 
ety thereof^  (all  leasonable  expenses  touching  the 
collecting  and  recovering  of  such  debts  being  first 
deducted.)  And^  lastly^  we  do  awards  order^  and 
direct^  that  each  of  the  said  parties  shall  and  do  bear 
and  pay  his  own  costs  of  this  inference ;  and  that  the 
costs  of  this  our  award  be  paid  in  equal  moieties  be- 
tween them. 
In  witness^  &c. 
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Jtwardy  under  a  Submission  by  Deedy  that  a  cer- 
tain  person  was  not  a  partner  in  a  particular 
firm  at  a  particular  time,  and  that  he  is  entitled 
to  recover  certain  securities  before  the  demands 
of  the  other  creditors  are  fully  satisfied. 

To  all  to  whom  these  presents  shall  come,  I^  JSy 
of  the  Inner-Temple,  Barrister  at  Law,  send  greet- 
ing : — ^Whereas  by  a  certain  dee4,  bearing  date  the 
second  day  of  March,  in  the  year  of  Our  Lord  one 
thousand  eight  hundred  and  seven,  and  made  be- 
tween A  B,  of  the  first  part,  and  C  D,  E  F,  G  H,  K 
L,  and  L  M,  trustees  on  behalf  of  themselves  and 
the  other  creditors  of  the  said  A  B,  of  the  second 
part,  and  the  several  persons  whose  names  are 
thereunto  subscribed  and  seals  afiixed,  being  credi- 
tors of  the  said  A  B,  of  the  third  part,  and  M  N  of 
the  fourth  part,  it  is,  among  other  things,  contained 
as  follows,  (that  is  to  say  ;  y — Whereas  the  said  M 
N  claims  that  the  said  partnership  concern  of  N 
0, 0  P,  and  A  B,  is  indebted  to  him  in  the  sum  of 
500/.,  or  some  other  sum  or  sums  of  money  secured 
to  him  by  the  bond  of  the  said  N  0,  0  P,  and  A 
B,  some  or  one  of  them,  or  by  some  other  security 
or  securities ;  but  it  is  contended  on  the  part  of  the 
said  trustees,  and  other  the  creditors  of  the  said  A 
B,  parties  hereto,  of  the  second  and  third  part, 
that  he  the  said  M  N  is  not  entitled  to  recover 
any  part  of  the  said  debt  or  sum  from  the  said  part- 
nership concern,  until  all  the  creditors  of  the  said 
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concern  are  paid  off  and  satisfied  their  full  and 
whole  debts  of  twenty  shillings  in  the  pound; 
inasmuch  as  it  appears  to  them^  that  the  said 
M  N,  at  the  time  such  security  or  securities  were 
so  given  to  him  as  aforesaid^  was  a  partner  in  the 
said  concern  of  N  0^  0  P^  and  A  B^  and  still  re- 
mains a  partner  therein^  so  far  as  respects  the  credi- 
tors of  the  said  concern.  Now^  in  order  to  settle 
such  differences  a;nd  disputes^  it  is  hereby  owvenan- 
ted^  declared  wd  agreed^  by  and  between  aU  and 
every  the  said  parties,  hereto^  and  particularly  the 
said  M  N  for  himself;  his  eiQecutors^  and  adtaiinis- 
trators;  doth  covenant  and  agree  to  and  with  the  said 
C  D>  E  F;  G  H^K  L,  and  L  M^  as  trustees  as  aforesaid^ 
that  the  s^d  matter  in  difference  between  them  shaH 
be  left  to  the  awards  order,  and  determination  ofJSy 
Barrister  at  Law,  who  shall  award  and  determine 
whether  the  said  M  N  was  or  was  not  a  partner  ia  the 
said  concern  of  N  0, 0  P,  and  A  B,  at  the  time  the 
said  security  or  securities  were  gviento  him  by  them 
as  aforesaid,  and  whether  he  does  or  does  not  stil  I 
remain  a  partner  therein  with  respect  to  the  other 
creditors  of  the  said  concern ;  and  whether  he  is  or 
is  not  entitled;  in  law,  to  recover  on  the  said  securi- 
ty or  securities  before  all  the  other  creditors  of  the 
said  coiocem  have  been  paid  their  full  and  whole  debts 
of  twenty  shillings  in  the  pound ;  and  in  case  it  shall 
be  awarded  that  he  the  said  M  N  is  entitled  so  to 
recover  on  such  security  or  securities,  then  he 
shall  be  entitled  to  receive  the  benefit  and  pro- 
visions of  this  deed  equally  with  the  other  credi- 
tors of  the  said  A  B ;  but  in  case  it  shall  be  awarded 
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that  he  is  a  partner  in  the  said  <iotiCem  of  N  0^  0  P^ 
and  A  B^  or  that  he  Was  so  at  the  time  of  taking 
such  security  or  securities  as  aforesaid^  then  he  the 
said  M  N9  his  heirs^  executolns^  and  administra* 
tors,  shidl  and  will^  whenever  thereunto  requir- 
ed by  the  trustees  before  named^  grants  convey^  as;- 
sigD;  and  assure  by  suc)^  conveyances^  assignmentSy 
or  other  assurances  as  they  ^11  require^  unto  them 
the  said  trustees^  their  heirs^  executors^  administra- 
tors^  and  assigns^  all  his  interest  in  the  said  partner- 
ship estate^  stock  and  effects^  and  in  all  other  the 
hereditaments  and  premises  hereby  covenanted  to 
1>e  assigned  and  conveyed^  to  be  held  by  them  upon 
the  trusts  hereinbefore  declared  to  and  for  the  ben- 
efit of  all  other  the  creditors  of  the  said  A  B  ;  and 
moreover,  that  all  and  every  the  parties  hereto 
shall  and  will  stand  to,  abide  by,  and  perform  the 
award  and  determination  of  the  said  /  a^  in  the  mat- 
ters aforesaid,  so  as  the  same  be  made  in  writing,  and 
ready  to  be  delivered  to  the  parties  in  difference 
within  three  months  from  the  day  of  the  date  here- 
of^ or  as  soon  after  as  they  shall  respectively  require 
the  same. — Now,  know  ye  that  I  the  said  J  Sy  hav- 
ing taken  upon  myself  the  burthen  of  the  said  ref- 
erence, and  having  heard  and  duly  considered  the 
allegations,  vouchers,  proofs,  and  witnesses  of 
the  said  parties,  and  the  said  parties  not  hav- 
ing hitherto  required  my  award,  do  make  this 
my  award  in  writing  ready  to  be  delivered  to 
the  said  parties  as  soon  as  they  shall  require  the 
same,  of  and  concerning  the  premises  to  me  referred, 
as  follows,  (that  is  to  say ;) — I  do  award  and  deter*- 
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mine^  that  the  said  M  N  was  not  a  partner  in  the 
said  concern  of  N  0,  0  P,  and  A  B,  at  the  time 
the  said  security  or  securities,  or  any  of  them,  were 
given  to  him  by  them  as  aforesaid,  nor  does  still  re- 
main a  partner  therein,  within  respect  to  the  other 
creditors  of  the  said  concern ;  and  that  he  the  said 
M  N  is  entitled,  in  law,  to  recover  on  the  said  se* 
curity  or  securities  before  (and  without  waiting  un- 
til) all  the  other  creditors  of  the  said  concern  shall 
have  been  paid  their  full  and  whole  debts  of  twenty 
ilhillings  in  the  pound. 
In  witness  whereof,  &c. 


Axvardy  under  a  Submission  by  Deeds-Poll,  that 
one  party  is  liable  to  rebuild  at  his  own  expense 
a  certain  house  which  he  rented  from  the  other, 
and  which  had  been  destroyed  by  fire. 

To  all  to  whom  these  presents  shall  come,  I,  JS, 
of  the  Inner-Temple,  Barrister  at  Law,  send  greet- 
ing— ^Whereas  heretofore,  to  wit,  on  the  elev- 
enth day  of  December  now  last  past,  a  certain 
deed-poll  was  made  and  executed  by  A  B,  of  Ep- 
ping,  in  the  county  of  Essex,  rope-manufacturer,  and 
a  certain  other  deed-poll  was,  on  the  same  day,  made 
and  executed  by  C  D,  of  Stone,  in  the  county  of 
Strafford,  Esq. ;  in  which  said  two  several  deeds- 
poll,  after  reciting  that  a  certain  messuage  or  dwel- 
ling-house, and  certain  other  buildings  situate  and  be- 
ing No.  54.  Lower  Shadwell,  in  the  parish  of  St. 
Paul,  Shadwell,  in  the  county  of  Middlesex,  were  on 
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or  about  the  twenty-first  day  of  January  one  thousand 
eight  hundred  and  eleven^  burnt  down  and  destroy- 
ed by  fire^  and,  at  the  time  the  same  were  so  burnt 
down  and  destroyed  by  fire,  the  same  were  in  the 
occupation  of  the  said  A  B,  who  claimed  to  hold 
the  same  as  tenant  of  the  said  CD;  and  that  by  a 
memorandum  or  agreement  made  and  entered  into 
on  the  sixth  day  of  March  one  thousand  eight  hun- 
dred and  twelve,  between  the  said  A  B  on  the  one 
part,  and  the  said  G  D  on  the  other  part,  it  was  (a- 
mongst  other  things)  agreed,  that  the  question  of  law, 
whether  the  said  A  B,  or  the  said  C  D,  was  liable 
to  rebuild  the  premises,    should   be  referred   to 
me  the  said  J  8y  whose  award  was  to  be  final ;  and 
that  it  was  understood  and  agreed  that  the  same 
question  might  be  narrowed  to  the  question,  wheth- 
er the  said  A  B  was  liable  to  the  said  CD    to  re- 
build the  said  messuage  or  dwelling-house,  and 
other  buildings ;  it  was  in  and  by  the  said  respec- 
tive deeds- poll  witnessed,  that  in  pursuance  of  the 
said  recited  agreement,  each^of  them  the  said  C  D 
and  A  B,  did  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  as  to  and  concerning  his 
and  their  respective  acts,  deeds,  and  defaults,  only 
promise,  declare,  and  agree  to  and  with  the  other 
of  them  the  said  C  D  and  A  B,  his  executors,  ad- 
ministrators, and  assigns,  mutually  and  reciprocally, 
that  the  before-mentioned  question,  whether  the 
said  A  B  is  liable  to  the  said  C  D  to  rebuild  the 
said  premises,  and  all  actions,  suits,  causes  of  action 
and  suit,  controve^ies,  disputes  and  doubts,  and 
questions  whatsoever  between  the  said  parties  con« 
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cerning  the  rebuilding  the  said  messuage,  build- 
iugs^  ground  and  premises,  should  be,  and  the  same 
was  by  the  said  respective  deeds- poll'  referred  and 
submitted  to  the  award,  judgment,  and  final  deter- 
mination and  decision  of  me  the  said  J  8^  and  that 
the  said  parties  respectively,  and  their  respective 
executors,  administrators,  and  assigns,  and  all  per- 
sons claiming  under  them  respectively,  should  and 
would  well  and  truly  in  all  things  obey,  perform, 
and  abide  by,  fulfil  and  keep  the  award,  order, 
judgment,  and  final  determination  of  me  the  said 
J  S  touching  or  concerning  the  premises,  provided  I 
the  said  J  iV  should  make  my  award  in  writing  under 
my  hand,  ready  to  be  delivered  to  the  said  parties, 
their  respective  executors  or  administrators,  or  such 
of  them  as  should  request  the  same,  on  or  before 
the  twenty- third  day  of  January  then  next  ensuing, 
or  within  such  enlarged  period  of  time,  not  exceed- 
ing two  months,  as  I  the  said  J  S  should  think 
proper  to  fix  by  any  writing  under  my  hand,  as  by 
the  said  deeds- poll,  reference  being  thereto  respec- 
tively had,  will  (amongst  other  things)  more  fully 
appear :  and  whereas  I  the  said  arbitrator,  being 
unable  to  make  my  award  on  or  before  this  twenty- 
third  day  of  January  now  last  past,  I  the  said  arbi- 
trator did,  on  the  twenty-second  day  of  January 
now  last  past,  duly  enlarge  the  time  for  making  my 
award  in  pursuance  of  the  terms  of  the  said  respec- 
tive deeds-poll,  until  the  fourteenth  day  of  March 
then  and  now  next  inclusive.  Now,  know  ye  that 
I  the  said  /  S^  having  taken  upon  myself  the  bur- 
then of  the  said  reference,   and  having  examined 
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and  dul J  considered  the  allegations  and  proofs  of 
tke  said  parties  respectively^  do  make  aftd  publish 
this  my  award  in  writing,  of  and  concerning  the 
matters  to  me  referred,  as  follows^  (that  is  to  say)  ;-^^ 
I  do  award  and  adjudge,  that  the  said  A  B  was  and 
is  liable  to  the  said  C  D  to  rebiiild  the  said  meaiu- 
age  or  dwelling-house,  and  other  buildings,  at  the 
expense  and  costs  of  htm  the  said  A  B. 

In  witness  whereof,  &c. 


Awardy  under  a  Submission  by  Agreement  not  un- 
der Seal,  adjudging  the  price  at  which  a  certain 
article f  the  property  of  one  party  y  shall  be  taken  by 
the  other  f  and  directing  an  affidavit,  that  none 
of  it  hcts  been  ^Id  since  the  now  seller  came  to 
England;  that  the  article  be  delivered  by  the 
one  to  the  other  f  and  the  former  accept  certain 
bills  of  exchange  in  payment. 

To  all  to  whom  these  presents  shall  come,  I,  /  S, 
of  the  Inner-Temple,  Barrister  at  Law,  send  greet- 
ing : — ^Whereas  heretofore,  to  wit,  on  the  nineteenth 
day  of  November,  in  the  year  of  Our  Lord  one  thou- 
sand eight  hundred  and  seven,  certain  articles  of 
agreement(a)  were  made,  concluded,  and  agreed 
upon  between  A  B,  of  Cheapside,  London,  gentle- 
man, of  the  bne  part,  and  C  D,  of  Parliament- Street, 
Westminster,  perfumer,  of  the  other  part,  by 
which  said  articles  of  agreement  it  was  (among  other 

{a)   If  the  articles  of  agrec^n'-^nt  were  uu>^ler  sj  il,  aiM  luru  llio  woivls  **^un- 
clcr  seal." 
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things)  agreed^  that  the  said  C  D  should  and  would 
purchase  the  stock  of  manufactured  hair  then  in  the 
possession  of  the  said  A  B>  not  exceeding^  in  the 
whole^  the  sum  of  1000/.  sterlings  at  or  for  such 
price  as  should  be  less  by  one-fourth  than  it  would 
cost  the  said  C  D  to  manufacture  the  same  ;  and^ 
in  case  the  said  A  B  and  C  D  should  differ  about 
the  said  priee,  then  the  same  should  be  referred 
to  E  F  and  G  H^  to  settle  and  ascertain  such 
price ;  and  in  case  they  could  not  agree^  then 
the  subject  of  the  said  stock,  and  all  matters  in 
difference  between  the  parties,  should  be  refer- 
red to  me  the  said  /  S^  and  that  my  determination 
should  be  final :  and  the  said  A  B,  in  and  by  the 
said  articles  of  agreement,  agreed  forthwith  to 
make  affidavit  before  the  Lord  Mayor  of  London,(if 
thereunto  required  by  the  said  CD,)  that  he  the 
said  A  B  has  not  either  directly  or  indirectly  parted 
with,  sold,  or  otherwise  disposed  of  any  part  of  his 
said  stock  of  manufactured  hair  since  he  came  into 
England,  and  that  no  part  of  such  stock  is  inferior 
in  quality  to  the  sample  or  specimen  then  produced 
and  deposited  with  the  said  £  F,  and  that  the  said 
stock  is  in  no  respect  injured  or  rendered  unmarket- 
able ;  and  that  the  same  stock  is,  in  every  respect, 
the  qiost  fit  and  proper  for  the  purposes  of  the  said 
invention,  and  for  carrying  the  patent  in  and  by  the 
said  articles  of  agreement  agi-eed  to  be  assigned  into 
the  most  beneficial  effect ;  and  that  upon  full  perform- 
ance of  the  said  agreement  on  the  part  of  the  said 
A  B,  and  upon  the  delivery  to  him  the  ssdd  C  D  of 
the  aforesaid  stock,  he  the  said  C  D  should  and  would 
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give  bis  MUs  of  exchange  to  the  said  A  B^  to  be 
drawn  by  the  said  A  B  on  the  said  C  D^  and  accepted 
by  him  payable  at  the  banking  house  of  Messrs. 
L  M  and  M  N^  Pall-Mall^  by  even  instalments^ 
at  two,  four^  and  six  months'  dates  respectively^ 
for  the  amount  of  such  stock  as  the  same  should  be 
valued  and  settled  as  aforesaid :  and  whereas  the  said 
A  B  aud  C  D  did  differ  about  the  price  of  the  said 
stock  of  manufactured  hair,  and  the  said  E  F  and 
G  H  could  not  agree  to  settle  and  ascertain  the 
same : — ^Now  know  ye  that  I  the  said  /  S^  having 
taken  upon  myself  .the  burthen  of  the  said  reference, 
and  having  examined  the  said  stock  of  manufactured 
hair,  and  having  also  examined  and  duly  considered 
the  allegaticms,  vouchers,  proofe,  and  witnesses  of 
the  said  parties  respectively,  do  make  and  publish 
this  my  award  in  writing,  of  and  concerning  the  mat- 
ters to  me  referred,  as  follows,  (that  is  to  say ;) — I 
do  award,  adjudge,  and  declare  the  price  of  the 
said  stock  of  manufactured  hair  to  be  the  sum  of 
500/.,  the  said  sum  of  500/,  being  less,  by  one-fourth, 
than  it  would  cost  the  said  C  D  to  manufacture  the 
same.  And  I  do  further  award,  order,  and  direct, 
that  the  said  A  B  shall  and  do  make  such  affidavit 
in  writing  as  in  the  said  agreement  is  mentioned, 
and  deliver  the  same  affidavit,  and  also  the  said  stock . 
of  manufactured  hair,  as  the  same  hath  been  depos- 
ited in  a  trunk,  sealed,  with  the  seal  of  Mr,  X  Y,  my 
clerk,  to  the  said  C  D,  at  his  house  in  Parliament- 
Street  aforesaid,  on  or  before  the  first  day  of  Mai*ch 
now  next  ensuing  ;  and  that  upon  such  delivery  of 
the  said  affidavit  and  stock  to  the  said  C  D,  he  the 
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said  C  D  shall  forthwith  accept  such  bilk  of  exchange 
as  are  in  the  said  agreement  mentioned  for  the  said 
sum  of  500/. 

In  witness  whereof^  &c. 


Awardj  under  a  Submission  by  Agreement^  that  an 
fiction  was  properly  brought}  that  defendants 
are  liable  to  pay  costs  }  alsoj  to  pay  certain  bills 
of  exchange. 

To  all  to  whom  these  presents  shall  come^  ^  ^^y 
of  the  Inner-Temple^  London^  Barrister  at  Law^  send 
greeting : — Whereas  an  agreement  was  made  and 
entered  into  on  the  first  day  of  March,  in  the  year 
of  Our  Lord  one  thousand  eight  hundred  and  thir- 
teen, between  A  B,CD^and  E  F,  of  Langboum  Cham- 
bers, Fenchurch-Street,  in  the  city  of  London,  mer- 
chants, brokers,  and  copartners,  of  the  one  part,  and 
G  H  of  Epping  Lodge,  in  the  county  of  Essex^  gentle- 
man, and  K  L  of  Enfield,  in  the  same  county,  gentle- 
man,  of  the  other  part ;  in  and  by  which  said  agree- 
ment, after  reciting  that  the  said  A  B,  CD,  and  E 
F,  had  lately  commenced  an  action  in  die  Coui*t  of 
King's  Bench  against  the  said  G  H  and  K  L,  to  re- 
cover payment  of  a  large  sum  of  money  alleged  to 
be  owing  by  the  said  G  H  and  K  L  to  the  said  A 
B,  C  D,  and  E  F,  as  the  balance  of  an  account  in 
respect  of  certain  dealings  and  transactions  in  busi- 
ness between  them ;  and  that  all  matters  in  dispute 
had  been  settled  and  adjusted,  save  and  except  as 
to  the  costs  of  the  said  action,  the  defendants  in 
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such  action  contending  that  the  said  action  was 
improperly  brought^  and  that  they  were  not  liable 
to  the  payment  of  the  costs^  and  also  save  and  ex- 
cept as  to  three  bills  of  exchange  drawn  by  Messrs. 
L  M  and  Company,  upon  and  accepted  by  M 
N,  for  the  sum  of  -500/.  each,  made  payable  to 
and  indorsed  by  the  defendant  K  L,  and  a  certain 
other  bill  of  exchange  drawn  by  N  0  upon,  and  ac- 
cepted by  the  said  M  N,  for  the  sum  of  500/.  the 
said  defendants  G  H  and  E  L  contending  that  they 
were  not  liable  to  the  payment  of  the  said  bills,  on 
the  ground  that  due  diligence  had  not  been  used, 
and  for  want  of  due  notice  of  the  dishonour  there- 
of, and  that  the  said  parties  had  agreed  to  submit 
the  said  two  questions,  as  to  the  costs  of  the  said  ac- 
tion, and  the  said  four  bills  of  exchange,  to  the  a- 
ward,  order,  final  end,  and  determination  of  me  the 
said  /  S,  it  was  agreed  and  declared  by  and  be- 
tween the  said  parties  to  the  said  agreement,  that 
they  and  each  of  them,  and  their  and  each  of  their 
executors  and  administrators,  should  and  would 
from  time  to  time^  and  at  all  times  thereafter,  obey^ 
abide  by,  perform,  fulfil,  and  keep  the  award,  or- 
der, final  end,i  and  determination  of  me  the  said  JS, 
the  arbitrator  elected  and  named  by  and  between 
the  said  parties  tp  the  said  agreement,  to  award,  or- 
der, and  determine  of  and  concerning  the  said  costs 
and  the  said  bills  of  exchange,  so  as  I  the  said  arbi- 
trator should  make  and  publish  my  award,  order,  or 
determination,  of  and  concerning  the  premises,  in 
writing  under  my  hand,  ready  to  be  delivered  to  the 
said  parties,  or  either  of  them  requiring  the  same, 
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on  or  before  the  first  day  of  July  then  next  ensuing^ 
4bnt  with  power  to  enlarge  the  time  so  much  longer 
as  I  the  said  arbitrator  should  think  fit ;  and  it  was 
further  agreed^  that  the  costs  of  the  said  reference, 
and  the  award  to  be  made  in  pursuance  thereof, 
should  be  in  the  discretion  of  me  the  said  arbitra- 
tor^ who  should  award  by  whom,  and  to  whom,  and 
in  what  manner,  the  same  should  be  paid,  (as  by  the 
said  agreement,  amongst  other  things,  more  fully 
appears  :)  and  whereas  I  the  said  arbitrator,  not 
being  able  to  make  my  award  within  the  time  limit- 
ed by  the  said  agreement,  afterwards,  to  wit>  on  the 
first  day  of  July,  in  the  year  of  Our  Lord  one  thous- 
and eight  hundred  and  thirteen,  did,  in  pursuance 
of  the  power  given  to  me  by  the  said  agreement, 
duly  enlarge  the  time  for  making  my  award  until 
the  fourth  day  of  the  then  and  now  next  Michael- 
mas Term.  Now,  know  ye  that  I  the  said  arbitra- 
tor, having  taken  upon  myself  the  burthen  of  the 
said  reference,  and  having  examined  and  duly  con- 
sidered the  allegations,  vouchers,  proofs,  and  wit- 
nesses of  the  said  parties  respectively,  do  make  and 
publish  this  my  award  in  writing,  of  and  concerning 
the  matters  to  me  referred,  as  follows,  (that  is  to 
say ; ) — I  do  award,  adjudge,  and  determine,  that 
the  said  action  was  properly  brought,  and  that  the 
said  G  H  and  K  L  were  and  are  liable  to  the  pay- 
ment of  the  costs  thereof.  And  I  do  further  award, 
adjudge,  and  determine,  that  the  said  G  H  and  K  L 
were  and  are  liable  to  the  payment  of  the  said  four 
several  bills  of  exchange,  and  of  each  and  every  of 
them.     And  I  doufurther  award  and  order,  that  the 
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costs  of  thk  my  award  be^  in  the  first  instance^  paid 
to  me  by  the  s^d  A  B^  C  D>  andE  F ;  and  that  one 
moiety  thereof  be  repaid  to  them  on  demand  by 
the  said  G  H  and  EL;  and  that  the  said  several 
parties  do  bear  and  pay  their  own  further  costs  of 
this  reference. 
Ill  witness^  &c. 


Jitpardf  under  a  Submission  by  mutual  Bonds^  that 
one  party  pay  the  other  a  certain  sum,  and  that 
ihis  be  received  by  fhe  other  in  satisfaction  of  all 
demands. — M>  witnesses  examined  by  the  arbi- 
trator. 

To  al)  to  whom  these  presents  shdl  come :  I 
/  Sf  of  the  Inner^Temple^  Barrister  at  Law^ 
send  greeting : — ^Whereas  A  B  of  Isleworth,  in  the 
county  of  Middlesex^  Esq.  by  his  bond^  bearing 
date  the  twenty-second  day  of  March  now  last  past^ 
did  become  bound  to  C  D  of  the  same  place^  gen- 
tleman^  in  the  penal  sum  of  2fiOOL  of  good  and  law- 
ful money  of  Great  Britain ;  and  the  said  C  D^  by 
his  bond,  bearing  date  also  on  the  twenty-second 
day  of  March  now  last  past,  did  become  bound  to 
the  said  A  B  in  the  like  penal  sum  of  2,000/  of 
like  good  and  lawful  money ;  in  which  said  bonds 
respectively  it  is  recited,  that  an  action  of  ejectment 
was  tried  at  the  Summer  Assizes  one  thousand  eight 
hundred  and  ten,  at  Maidstone,  in  the  county  of 
Kent,  wherein  John  Doe,  on  the  several  demises  of 
the  said  G  D,  and  others,  was  the  plaintiff^  and  the 

35 
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said  A  B  was  defefidant ;  and  that  upoa  the  trial 
of  the  said  action^  a  verdict  was  given  for  thepfadn- 
tiff  and  judgment  entered  up  thereupon^. jand  pos- 
session delivered  to  the  said  C  D  by  the  sheriff  of 
the  said  county  of  Middlesex  in  execution  of  a  writ 
of  possession ;  and  that  the  said  C  D  had  called  upon 
the  said  A  B  for  the  payment  of  six  years  mesne 
profits  of  the  lands  and  tenements  recovered  iii  the 
said  action^  and  also  for  the  value  of  the  wind-mill 
which  was^  as  was  alleged  by  the  said  C  D^  taken 
down  after  the  verdict  was  given,  and  before  the 
possession  was  delivered  by  the  sheriff  as  aforesai^d: 
and  that  differences  had  arisen,  and  were  depending 
between  the  said  C  D  and  the  said  A  B^  as  to  the  sud 
mesne  profits  and  wind-mill,  and  that  the  said  par- 
ties had  agreed  to  refer  the  same  to  the  award,  judg- 
ment, and  determination  of  me  the  said  J  S,  an  ar- 
bitrator indifferently  chosen  by  and  between  the  said 
parties,  to  award,  arbitrate,  and  determine  concern- 
ing the  same.  Under  which-^said  bonds,  conditions 
were  respectively  written  for  the  well  and  truly 
standing  to,  observing,  performing,  fulfilling,  and 
keeping  the  award,  arbitration,  judgment,  final  end 
and  determination  which  I  the  said  /jS  should  make 
and  give  in  and  concerning  the  said  matters  in  dif- 
ference between  the  said  partied,  and  all  actions, 
suits,  and  causes  of  suits,  debts,  due^,  damages, 
claims,  and  demands  whatsoever  concerning  the 
same,  so  as  the  award  ofme  the  said  arbitrator  should 
be  made  and  set  down  in  writing,  under  my  hand, 
ready  to  be  delivered  to  the  said  parties  in  differ- 
ence, or  such  of  them  as  should  require  the  same, 
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Oil  or  before  the  first  day  of  May  then  next  ensuing^ 
or  m  or  before  such  further  day  to  which  I  the 
said  //$ should  think  proper  to  enlarge  the  time  for 
naking  my  awards  not  exceeding  the  first  day  of  Ju- 
ly then  next^  as  by  the  said  bonds^  reference  being 
thereto  respectively  had^  will  (among  other  things) 
more  fully  appear :  and  whereas. before  the  said  first 
liay  of  May^  I  the  said  arbitrator  did^  in  pursuance 
of  the  said  respective  bonds^  enlarge  the  time  for 
making  this  my  awards  until  the  thirtieth  day  of 
this  present  month  of  June.  Now^  know  ye  ^t  I 
the  said  arbitrator^  having  taken  upon  myself  the 
burthen  of  the  said  reference^  and  having  heard  and 
duly  considered  the  allegations  of  die  said  parties  re- 
spectively^ and  not  having  been  requested  to  exam- 
ine any  witnesses  on  behalf  of  either  of  the  said  par- 
ties^ do  make  and  publish  this  my  award  in  writing, 
of  and  eonceming  the  matters  to  me  referred  in 
manner  following,  (that  is  to  say ; — I  do  award  and 
adjudge,  that  the  said  A  B  shall  and  do  forthwith 
pay  to  the  said  C  D  the  sum  of  100/.,  and  that  the 
same  be  received  by  the  said  C  D,  in  full  satisfac- 
tion and  discharge  of  and  for  all  the  said  matters  in 
difference  to  me  referred  as  aforesaid. 
In  witness  whereof^  &c. 
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Jlmardy  undef  a  Submission  by  mutual  Sands,  that 
plaintiff  had  good  cause  of  action  to  a  certain  a- 
mount ;  that  defendant  pay  such  sum,  with  costs j 
to  be  taxed,  ^c.  tnfull  of  all  demands  up  to  a 
particular  day  ;  and  adjudging  the  future  rent 
of  certain  premises  ;  that  plaintiff  accept,  ^c. 
and  gite  a  receipt. 

To  all  to  Whom  these  presents  dhall  come,  I,  JS, 
of  the  Inner^Temple,  Barrister  at  Law,  send  greet- 
ing : — ^Whereas  A  B  lately  commenced  an  action  in 
His  Majesty^s  Couk  of  King's  Bench  at  Westmini- 
ster, against  C  D,  for  the  recovery  of  divers  sums 
of  money  therein  alleged  to  be  due  and  owing  to 
the  said  A  B  :  and  whereas,  in  order  to  put  an  end 
to  the  said  action,  and  to  settle  all  disputes  be- 
tween the  said  A  B  and  C  D,  they  the  ssid  A  B 
and  C  D,  by  their  respective  bonds,  bearing  date  on 
or  about  the  nineteenth  day  of  April  now  last  past, 
did  respectively  become  bound  each  to  the  other  of 
them,  in  the  penal  sum  of  600/.  of  good  and  lawful 
money  of  Great  Britain,  with  conditions  thereunder 
respectively  written,  for  the  obeying  and  perform- 
ing the  award,  arbitrament^  judgment,  order,  final 
end,  and  determination  of  me  the  said  JS^  an  arbi- 
trator indifferently  chosen,  as  well  by  and  on  the  part 
and  behalf  of  the  said  A  B  as  of  the  said  C  D  to  a- 
ward,  arbitrate,  adjudge,  order,  and  determine  of 
and  concerning  all,  and  all  manner  of  action  and  ac- 
tions, cause  and  causes  of  action,  suits,  specialties, 
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contracts^  promises^  accounts,  reckonings,  sums  of 
money,  quarrels,  controversies,  costs,  (as  well  the 
costs  of  the  said  action  as  also  the  costs  of  this  pres- 
ent reference,  and  of  this  my  award  to  be  made  in 
pursuance  thereof,)  damages  and  demands  what- 
soever,  both  at  law  and  in  equity,  or  otherwise  how* 
soever,  at  any  time  or  times  theretofore,  had,  made, 
brought,  commenced,  sued,  prosecuted,  done,  suffer- 
ed, conuoitted  or  depending  by  or  between  the  said 
C  D  and  the  said  A  B,  soas  theaward  of  me  the  said 
arbitrator  should  be  made  and  set  down  in  writing 
under  my  hand,  ready  to  be  delivered  to  the  said 
parties  in  difference,  on  or  at  any  time  before  the 
first  day  of  June  then  and  now  next  ensuing.  Now 
know  ye  that  I  the  said  J  S,  the  arbitrator  above 
named,  having  taken  upon  myself  the  burthen  of 
the  said  award,  and  having  examined,  heard,  and 
duly  considered  the  allegations,  vouchers,  proofs, 
and  witnesses  of  the  said  parties,  do,  in  pursuance 
of  the  said  reference,  make  this  my  award  in  writ- 
ing under  my  hand,  of  and  concerning  the  matters 
to  me  referred,  as  follows,  (that  is  to  say ;) — I  do  a- 
ward,  adjudge,  and  declare,  that  at  the  time  of 
the  commencement  of  the  said  action  the  said 
A  B  had  good  cause  of  action  against  the  said  C  D 
for  Ae  sum  of  500/.,  for  and  upon  the  matters  men- 
tioned in  the  declaration  in  the  said  cause  ;  and  I 
do  hereby  award,  order,  and  direct,  that  the  said 
C  D  shall  and  do  pay  to  the  said  A  B,  at  the  office 
of  Mr.  E  F,  the  attorney  of  the  said  A  B,  on  the 
fourth  day  of  June  next  ensuing  the  date  hereof,  be- 
tween the  hours  of  twelve  at  noon  and  one  in  the  af- 
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thereto  first  requested  by  the  said  C  D^  his  heirs  ex* 
ec.utors^  administrators  or  assigns^  or  his  or  their  at- 
torney or  agent^  direct^  authorize^  and  order  the 
tenants  and  occupiers  of  the  same  premises^  to  at- 
torn and  become  tenants  to  the  said  C  D,  his  heirs  or 
assigns,  and  to  pay  to  him,  his  heirs,  executors^,  ad- 
ministrators, and  assigns,  all  arrears  of  rent  that 
now  are  or  then  shall  be  due  for  the  same,  and 
which  have  accrued  due  since  the  thirty-first  day 
of  July  one  thousand  seven  hundred  and  ninety- 
eight,  in  proportion  to  the  amount  of  the  yearly 
rents  of  the  same  premises,  and  which  arrears  have 
not,  or  shall  not  have  been  paid  to  the  said  A  B, 
or  any  person  on  her  behalf;  and  also,  that  the  said 
A  B,  her  executors  and  administrators,  shall  and  do, 
on  or  before  the  said  twentieth  day  of  December 
now  next  ensuing,  pay  to  the  said  C  D,  his  execu- 
tors, administrators,  and  assigns,  at  the  office  of 
Mr.  H  F,  attorney  at  law,  at,  Ac.  for  the  use  of  the 
said  C  D,  all  such  sums  of  money  as  she  the  said 
A  B  hath  by  herself,  or  her  agents,  received,  or 
shall  before  that  day  receive  for  rent  of  the  said 
premises  due  since  the  said  thirty-first  day  of  July 
one  thousand  seven  hundred  and  ninety-eight.  And 
that,  upon  performance  of  this  our  award  by  the  said 
A  B,  the  said  action  of  ejectment  shall  be  stayed 
and  no  further  proceeded  in,  and  no  other  action  or 
suit  at  law  or  in  equity  be  commenced  or  be  prose- 
cuted by  the  said  C  D  against  the  said  A  B,  for  or  by 
reason  of  the  claim  set  up  by  her  to  the  said  pre- 
mises, or  her  possession  thereof;  and  each  party  shall 
pay  his  own  costs,  both  of  the  ejectment  and  of  this 
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our  award.  But^  in  default  of  such  performance  by 
the  ssud  A  B^  we  do  further  awards  order^  and  di- 
rect^  that  it  shall  and  may  be  lawAil  for  the  said  C 
D,  in  addition  to  any  action  or  remedy  which  he  may 
have  for  the  non-performance  of  this  our  awards  up- 
on OP  by  virtue  of  the  said  writing  obligatory  of  the 
said  A  B^  to  sign  and  enter  up  judgment  in  the  said 
action  of  ejectment^  and  thereupon  sue  out  a  writ 
pf  possession^  and  commence  one  or  more  actions  or 
^oits  for  the  recovery  of  the  mesne  profits  of  the 
said  premises. 

In  witnesa  whereof^  we  have  caused  this  our 
award  to  be  made  in  Mrriting^  ready  to  be  deliver- 
ed to  the  said  parties^  or  such  of  them  as  shall  re- 
quire the  the  same^  this  tenth  day  of  November^ 
in  the  year  of  Our  Lord  one  thousand  seven  hun- 
dred and  ninety-eight. 


r 

Awcardj  that  defendants  transfer  wine,  then  stand- 
ing in  their  names  in  the  books  of  a  certain  Com- 
panjff  into  the  names  of  the  plaintiffs. 

That  the  said  defendants  shall  and  do^  on  or  before 
the  tenth  day  of  May  now  next  ensuing^  transfer^ 
or  cause  to  be  transferred  in  the  books  of  the  London 
Dock  Company^  into  the  names  of  the  said  plaintiffs^ 
or  such  other  person  or  persons  as  shall  be  in  that  be- 
half appointed  by  or  on  the  part  of  the  said  plaintiffs* 
the  wine  in  question  in  the  said  cause^  viz.  seventy- 
six  butts  of  wine^  heretofore  imported  in  the  ship 
Gratitude^  and  consigned  to  the  house  of  Messrs. 

36 
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A  B  and  C^  they  the  said  plaintifi  paying  to  the 
London  Dock  Company  such  money  as  shall  then 
be  due  to  the  said  Company  for  the  warehouse  rent 
of  the  said  wine. 


Jlwardf  of  title  to  certain  land^  except  a  pari  which 
could  not  he  recovered  in  the  cause  ;  and  as  to  fit- 
ture  boundariesj  ^c. 

I  do  award  and  adjudge^  that  the  said  defendant 
A  B  is  not  guilty  of  the  trespass  and  ejectment 
complained  of  in  the  said  cause ;  and  I  direct  that 
the  verdict  be  entered  for  him.  And  I  do  further 
award  and  adjudge^  that  the  land  in  dispute  be- 
tween the  parties  was  and  is  the  land  of  the  said  A  B; 
except  a  small  part  thereof  lying  eastward  of  a  whale- 
bone fence  lately  erected  by  C  D  and  E  F^  or  one 
of  them .  And  I  do  further  award  and  adj  udge^  that 
the  said  small  part  of  the  land  in  dispute  is  compri- 
sed in  and  passed  by  a  lease  of  certain  doeks^  ground 
and  premises  granted  to  the  said  C  D  and  £  F  by 
G  H^  deceased ;  under  which  said  G  H  the  said  K 
L  and  M  N^  the  lessors  of  the  said  plaintiff  in  the 
said  action  of  ejectment^  claimed  title  to  the  said 
land  in  dispute ;  which  lease  bears  date  on  or  a- 
bout  the  thirteenth  day  of  August^  in  the  year  of 
Our  Lord  one  thousand  seven  hundred  and  ninety- 
six,  and  was  made  for  the  term  of  twenty-one  years 
from  Michaelmas-day  then  last  past,  and  is  now 
a  subsisting  lease  ;  and  the  said  small  part  of  the 
land  in  dispute  could  not  be  recovered  in  the  said 
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cause.  And  whereas  I  have  set  and  marked  out  the 
said  sniall  part  of  the  land  in  dispute  hy  posts  driven 
into  the  ground  in  my  presence^  and  in  the  presence 
of  the  attomies  of  both  the  said  parties.  Now, 
I  do  order  and  direct,  that  a  substantial  fence  of 
whalebone  or  wood  be  erected  in  the  line  of  the 
said  posts  within  one  calendar  month  from  the  date 
hereof,  by  and  at  the  expense  of  the  said  A  B,  the 
said  defendant ;  and  that  the  said  posts,  and  the  fence 
to  be  so  erected,  be  f5pom  henceforth  the  boundary, 
between  the  land  of  the  said'  lesson  of  the  plaintiff, 
on  the  west  part  thereof,  and  of  the  said  defendant, 
on  the  east  thereof  ;  and  that  the  fence  to  be  so  e- 
rected,  be  afterwards  maintained  and  kept  up  by  the 
said  K  L  and  M  N,  the  said  lessors  of  the  said  plain- 
tiff. 

Awards  as  to  personal  property  of  an  intestatey  that 
the  administrators  pay,  ^c, ;  and  the  payee  release 
all  claims  upon  the  estate. 

I  do  award,  adjudge,  and  declare,  that  the  said 
A  B,  deceased,  who  was  the  father  of  the  said  C 
D,  £  F,  and  6  H,  was,  at  the  time  of  his  death, 
justly  indebted  to  the  said  C  D  in  the  sum  of  139/.  6«. 
And  I  further  award,  adjudge,  and  declare,  that  the 
said  C  D,  as  one  of  the  three  children  of  the  said  A 
B,  deceased,  was,  and  is  jointly  entitled  to  have  and 
receive  the  sum  of  1,400/  as  his  distributive  share 
of  the  clear  residue  of  the  personal  estate  and  ef- 
fects of  the  said  A  B,deceased,left  after  full  payment 
of  all  the  debts  of  the  said  A  B  deceased,  except  the 
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fiaid  sum  of  139/.  6s.  and  after  payment  of  two-third» 
of  the  said  last-mentioned  sum.  And  I  do  further  a- 
ward^  order^  and  direct^  that  the  said  suit  shall  be 
stayed  and  no  further  proseeuted ;  and  that  the  said  E 
F  and  G  H^  parties  to  this  reference,  and  who  are  the 
administrators  of  the  said  A  B,  deceased,  and  who 
have  received  and  possessed  themselves  of  his  person- 
al estate  and  effects,  shall  and  do,  on  or  before  the 
twenty-first  day  of  February,  which  will  be  in  the 
year  of  Our  Lord  one  thousand  eight  hundred  and 
twelve,  pay  to  the  said  C  D  the  said  sum  of  1,400/., 
together  with  interest  for  the  same,  at  the  rate  of 
five  pounds  per  centum  per  annum  from  the  twenty- 
first  day  of  December,  which  was  in  the  yea^  of 
Our  Lord  one  thousand  eight  hundred  and  ten. 
And  I  further  award,  order,  and  direct,  that  upon 
payment  of  the  said  sum  of  1,400/.,  with  such  inter- 
est as  aforesaid,  the  said  C  D  shall  and  do,  if  thereto 
required,  execute  unto  the  said  £  F  and  G  H,  at 
their  costs  and  charges,  a  general  release  of  all  claims 
and  demands  at  law  and  in  equity,  upon  or  in 
respect  of  the  personal  estate  of  his  late  &ther. 


Awardy  that  money  he  accepted  in  satisfactum  of 

business  done,  ^c.  ^c* 

That  A  B  pay  to  C  D,  &c. ;  and  that  C  D  receive 
the  said  sum  of  money  in  full  satisfaction  and  dis- 
charge of  all  demands  upon  the  said  A  B,  as  well 
for  business  done  and  money  lent  and  paid,  as  for 
and  in  respect  of  notes  and  bills  made,  accepted,  or 
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iBdorsed  by  the  said  A  B  ;  and  all  other  demands 
whatsoever^  up  to  the  day  of  the  date  of  the  said 
order  of  reference. 


Jhvard  as  to  a  Eate^  that  it  is  fair  and  eqtml. 

I  do  awards  that  the  said  rate  or  assessment  was 
and  is  a  just^  fair^  and  equal  rate  and  assessment^ 
upon^  for^  and  in  respect  of  the  said  mansion-house 
and  premises^  with  the  appurtenances  ;   and  that 

the  said  A  B  was  not^  nor  is^  in  any  manner^  ag- 

■  ■ 

grieved  thereby. 


The  same  as  to  a  Charch  RatCy  and  adjudging  the 
value  of  the  premises  with  a  view  to  future  Rates. 

I  do  awards  that  there  is  justly  due  and  owin^ 
from  the  said  A  B^  for  and  in  respect  of  the  said  man- 
sum-house^  with  the  appurtenances^  to  the  church- 
wardens and  parishioners  of  the  vaid  parish^  for 
and  in  respect  of  the  church-rates  of  the  said  parish, 
the  sum  of  112/.  lOs*^  that  is  to  say,  from  Christmas 
in  the  year  of  Our  Lord  one  thousand  eight  hun- 
dred and  twelve,  to  Christmas  in  the  year  of  Our 
Lord  one  thousand  eight  hundred  and  fourteen. 
And  I  do  therefore  award,  that  the  said  A  B  shall 
and  do,  on,  &c.  at  and  in  the  vestry-room  of  the 
said  parish,  pay,  or  cause  to  be  paid,  the  said  sum  of 
112/.  lOf.,  for  and  on  account  of  the  said  parish,  to 
the  said  churchwardens  of  the  said  parish,  or  to  some 
or  one  of  them,  or  to  such  other  person  as  they  shall 
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or  may  legally  authorisie  to  receive  the  same.  And 
as  to  the  rental  or  sum  upon  or  at  which  thesaid  man- 
sion-house and  premises^  with  the  appurtenances^ 
should  in  future  be  rated  for  and  towards  the  rate  com- 
monly  called  the  Church  Rate  of  the  said  parish^  I  do 
find  and  award  that  the  said  mansion-house  and  pre- 
mises^ with  the  appurtenances,  are  of  the  fiiU  annual 
value  of  l^SOO/.,  and  that  the  said  premises  should  and 
ought  to  be  rated  and  assessed  towards  the  said  rate, 
upon,  after,  and  according  to  that  sum,  the  same 
being,  in  my  judgment  at  this  time,  the  fair,  full, 
and  reasonable  annual  value  of  the  said  premises. 


7%e  same  as  to  a  Poor-Rate. 

To  all  to  whom  these  presents  shall  come,  1  Ji  B, 
of,  &c.  send  greeting : — ^Whereas  a  certain  capital 
messuage,  called  the  Mansion-house,  (the  residence 
of  the  Lord  Mayor  of  the  city  of  London  for  the  time 
being,)  with  the  appurtenances,  is  situate  within  the 
parish  of  St.  Mary  Woolchurch,  in  the  city  of  Lon- 
don :  And  whereas  by  a  certain  rate  or  assessment^ 
made  on  the  twenty-fifth  day  of  March  last  by  the 
churchwardens  and  overseers  of  the  poor  of  the  said 
parish,  for  the  necessary  relief  of  the  said  poor^  for 
six  months,  commencing  from  the  feast  day  of  Easter, 
which  was  in  the  year  of  Our  Lord  one  thousand  eight 
hundred  and  thirteen,(and  which  said  rate  was  after- 
wards duly  allowed,)  the  Right  Honourable  William 
Domville,  as  Lord  Mayor  of  the  said  city,  was  rated 
and  assessed  for  the  said  mansion-house,  with,  the  op- 
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purtenauGesy  and  for  certain  laads^  whereon  several 
other  tenements  pulled  down  formerly  stood^  in  the 
sum  of  75/. ;  and  tlie  said  Lord  Mayor »  conceiving 
himself  aggrieved  by  the  said  rate^  afterwards^  at 
the  General  Quarter  Sessions  of  the  Peace  holden  for 
the  said  city  on  the  eighteenth  day  ot  Aprils  which 
was  in  the  year  of  Our  Lord  one  thousand  eight  hun- 
dred and  fourteen^  appealed  against  the  said  rate^ 
aOeging  that  he  was  assesded^  in  respect  of  the  said 
premises^  at  a  greater  sum  than^  according  to  the  fair^ 
just^  and  proportionate  value  of  the  same^  he  ought 
to  have  been  rated  and  assessed  at :  And  whereas 
by  a  certain  other  rate  or  assessment^  made  on  the 
said  twenty-fifth  day  of  March,  by  the  churchwar- 
dens and  overseers  of  the  poor  of  the  said  parish  for 
the  necessary  relief  of  the  said  poor,  for  six  months, 
commencing  from  the  Feast-day  of  St.  Michael, 
which  was  in  the  year  of  Our  Lord  one  thousand 
eight  hundred  and  thirteen,  and  which  said  last- 
mentioned  rate  was  afterwards  duly  allowed,  the 
said  Lord  Mayor  was  also  rated  and  assessed  for  the 
said  premises,  with  the  appurtenances,  in  the  like 
sum  of  75/. ;  and  the  said  Lord  Mayor,  conceiving 
himself  aggrieved  by  the  said  last-mentioned  rate, 
afterwards^  (that  is  to  say,)  at  the  said  General 
Quarter  Sessions  of  the  Peace  holden  as  aforesaid, 
appealed  against  the  same,  alleging,  amongst  oth- 
er things,  that  he  was  assessed  in  respect  of  the 
said  premises  at  a  much  greater  sum  than  accord- 
ing  to  the  fair,  just,  and  proportionate  value  of  the 
same  he  ought  to  have  been  rated  and  assessed  at : 
And  whereas  at  the  General  Quarter  Sessions  of 
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the  Peace  holdeii  in  and  for  the  said  city  of  London^ 
on  the  fourth  day  of  July  last^  the  said  several  ap- 
peals were  in  the  course  of  being  duly  heard  and  de- 
termined :  And  whereas  by  a  certain  agreement 
in  writings  bearing  date  the  thirteenth  day  of  De- 
cember last^  tinder  the  hands  of  E  F^  as  solicitor  for 
the  Mayor  and  Commonalty  and  citizens  of  the  said 
city^  and  G  H  as  vestry-clerk  and  solicitor  for  the 
said  parish^  the  said  solicitors  being  duly  authorised 
for  that  purpose^  did  thereby  agree  on  the  part  of 
their  respective  clients,  that  the  said  appeals,  and 
also  the  question  as  to  the  rental  or  sum  upon  which 
the  said  Mansion-house  was  to  be  rated  to  the  poors- 
rates,  church-rates,  and  tythes,  should  be  referred 
to  the  award  of  me  the  said  A  Bj  so  as  I  should 
make  my  award  or  awards  in  writing,  on  or  before 
the  fourteenth  day  of  February  then  next,  with 
power  for  me  to  enlarge  the  time  for  making  my 
awards,  from  time  to  time,  as  I  should  think  neeessa- 
ry,  to  any  period  not  extending  beyond  the  first  day 
of  June  then  next :  And  whereas  I  the  said  A  By 
the  arbitrator  appointed  as  aforesaid,  in  pursuance 
of  the  power  to  me  given  in  and  by  the  said  agree- 
ment, did  afterwards,  that  is  to  say,  on  the  thirteenth 
day  of  February  last,  by  writing  under  my  hand, 
duly  enlarge  the  time  for  the  making  of  my  award  be- 
tween the  said  parties  until  the  thirty-first  day  of 
May  next,  as  by  the  said  several  assessments,  ap- 
peals, agreement,  and  enlargement,  reference  being 
thereto  respectively  had,  will  more  fully  and  at 
large  appear.  Now,  know  all  men  by  these  presents, 
that  I  the  said  A  Bj  the  arbitrator  named  and  ap- 
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pointed  as  aforesaidj  having  taken  upon  myself  the 
burthen  of  the  said  arbitration^  and  having  fully 
heard,  and  maturely  considered  all  the  evidence  pro- 
duced before  me  by  each  of  the  said  parties,  touching 
and  relating  to  the  matters  in  difference  between 
them  so  referred  to  me  as  aforesaid,  do  make  this 
my  award  in  writing,  of  and  concerning  the  mat- 
ters so  to  me  referred  as  aforesaid,  as  to  the  poor- 
rates  and  appeals  against  them  as  aforesaid,  in  manner 
foll6wing,(that  b  to  say ;) — As  to  the  first  mentioned 
rate  or  assessment,  I  do  award  that  the  same  was 
and  is  a  just,  fair,  and  equal  rate  and  assessment  up- 
on, for,  and  in  respect  of  the  said  Mansion-House 
and  premises,  with  the  appurtenances,  and  that  the 
said  Lord  Mayor  was  not,  nor  is  in  or  by  that  rate  or 
assessment,  rated  or  assessed  in  respect  of  the  said 
premises  at  a  greater  sum  than,  according  to  the  fair, 
just,  and  proportionate  value  of  the  same,  in  the  said 
parish,  he  ought  to  have  been  rated  and  assessed  at, 
and  that  he  was  not,  nor  is,  in  any  manner,  aggriev- 
ed by  that  rate  or  assessment.     And  as  to  the  last 
above-recited  rate  or  assessment,  I  do  award  that 
the  same  was  and  is  a  just,  fair,  and  equal  rate  and  as- 
sessment upon,  for,  and  in  respect  of  the  said  Man- 
sion-house and  premises,  with  the  appurtenances ; 
and  that  the  said  Lord  Mayor  was  not,  nor  i^  in 
or  by  that  rate  or  ^  assessment,   rated  or  assessed 
in  respect*  of  the  said  premises  at  a  greater  sum 
than,  according  to  the  fair,  just,  and  proportionate 
value  for  the  same,  in  the  said  parish,  he  ought  to 
have  been  rated  and  assessed  at ;  and  that  he  was 
not,  nor  is;  in  any  manner,  aggrieved  by  that  rate. 

37 
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And  I  do^  therefore^  award  that  the  church- war- 
dens  and  overseers  of  the  poor  of  the  said  parish 
shall  and  do,  at  the  General  Quarter  Sessions  of  the 
Peace  for  the  said  city^  and  which  shall  be  holden 
next  after  the  making  and  publishing  of  this  my 
awards  move  the  Court  there  to  confirm  and  allow 
each  of  the  said  rates  so  •  appealed  s^ainst  as  afore- 
said^ as  to  the  said  Mansion-house  and  premises^  with 
the  appurtenances^  and  to  dismiss  the  said  appeals. 
And  I  do  further  find  and  awards  that  there  is  now 
justly  due  and  owing  to  the  said  church- wardens 
and  overseei*s  of  the  poor  of  the  said  parish^  for 
and  on  account  of  the  said  two  several  rates^  the 
sum  of  150/.     And  I  do  further  awards  order,  and 
direct,  that  the  said  Mayor  and  Commonalty,  and 
citizens  of  the  said  city,  shall  and  do,  on  the  twen- 
ty-eighth day  of  this  month  of  March  instant,  be- 
tween the  hours  of  ten  o'clock  in  the  forenoon  and 
twelve  o'clock  at  noon  of  that  day,  at  and  in  the 
vestry-room  of  the  said  parish,  pay,  or  cause  to  be 
paid,  the  said  sum  of  150/.,  for  and  on  account  of 
the  said  parish,  to  the  then  churchwardens  and  over- 
seers of  the  p  oor  of  the  said  parish,  or  to  some  or 
one  of  them,  or  to  such  other  person  as  they  shall 
or  may  legally  authorise  to  receive  the  same.     And 
as  to  the  rental  or  sum  upon  or  at  which  the  said 
Mausion-house  or  premises  should  in  future  be  rat- 
ed for  and  towards  the  relief  of  the  poor  of  the  said 
parish,  I  do  find  and  award,  that  the  said  Mansion- 
house  and  premises,  with  the  appurtenances,  at  the 
times  of  the  making  and  allowing  the  said  several 
rates  as  afore^id,  were,  and  now  are,  of  the  full  vaf- 
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lie  of  1^00/.^  and  that  the  said  premisea  should  apd 
ought  tD  he  rated  and  assessed  for  and  towards  the 
iteiief  of  the  poor  of  the  said  parish^  upon^  at,  after^ 
and  according  to  that  sum,  the  same  hdng,  in  my 
judgment  at  this  time,  the  fair^  just,  and  neasonahle 
value  of  the  said  premises. 
As  witness  my  hand  this,«&c. 


Award  J  as  to  jSlteration '  of  Buildings. 

That  the  said  A  B  he  at  liberty,  without  the  let  or 
disturbance  of  the  said  C  D,  on  the  first  day  of  July 
now  next  ensuing,  or  at  any  time  within  three  cal- 
endar months  after  that  day,  to  divide  the  roof 
and  gutters  of  die  back  shop  of  the  said  C  D  at  the 
north  and  south  ends,  in  the  middle,  or  more  east- 
ward than  the  middle  thereof,  with  lead,  iron,  or  oth- 
er materials,  forming  a  partition  not  more  than  one 
foot  high  from  the  surface  of  the  said  gutters,  and  to 
maintain  and  preserve  such  partition  when  mad^,  in 
order  that  such  water  only  as  shall  from  time  to  time 
fiiU  on  the  eastern  side  of  the  said  roof  of  the  said 
back  shop,  may  be  conveyed  to  the  leaden  flat  of 
the  said  A  B,  and  that  the  said  C  D  do  not,  at  any 
time  after  such  partition  made,  by  any  pipe  or  otli- 
er  device,  convey  to  the  said  leaden  flat  any  other 
water  than  such  rain-water  as  shall  naturally  fall 
on  the  eastern  side  of  the  said  roof.  And  I  do  fur- 
ther award  and  direct,  that  the  said  A  B  be  at  lib- 
erty, without  the  let  or  disturbance  of  the  said  C  D, 
at  any  time  within  twelve  months  now  next  ensu- 
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ingy  to  put  up,  and  continually  thereafter  maintain^ 
a  leaden  or  odier  sink  or  trunk  under  the  window 
on  the  first-floor  of  his  said  dwelling-house^  and 
over  the  said  roof  of  the  said  back-shop  of  the  said 
C  D^  for  the  conveyance  of  water  to  the  east  side 
of  the  said  roof^  and  so  on  in  any  other  manner  to 
the  said  leaden  flat^  and  away  therefrom  ^  by  the 
drain  or  gutter  by  whidh  the  water  now  flows  away 
from  the  said  leaden  flat.  And  I  do  further  award 
and  order^  that  the  said  C  D  shall  and  do,  on  or 
before  the  first  day  of  June  now  next  ensuing,  take 
down  and  wholly  remove  the  large  beam  or  scales  in 
his  shop,  and  which  is  suspended  from  or  near  to  a 
certain  beam  under  the  said  dwcllhig-house  of  the 
said  A  B  at  the  north  side  of  the  same  house,  and 
shall  not  nor  do,  at  any  time  after  the  first  day  of 
June  now  next  ensuing,  fix  or  suspend  the  said  beam 
or  scdes,  or  any  odier  beam  or  scales,  (except  such 
as  shall  be  used  for  the  weighing  of  small  parcels 
not  exceeding  twenty  pounds  weight  in  the  course 
of  their  retail  trade,)  to,  upon,  or  from  the  said 
beatn  under  the  said  dwelling-house  of  the  said  A  B, 
or  any  other  beam  or  rafter,  or  in  any  other  way 
or  manner  under  the  said  dwelling-house  of  the 
said  A  B,  or  in  any  part  of  the  shop  of  him  the 
said  C  D,  within  ten  feet  of  the  aforesaid  beam  un- 
der the  house  of  the  said  A  B. 
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Jlward  as  to  a  Boundary- Fence^  and  of  a  Lease  to 
he  granted  by  Plaintiff  to  Defendant;  that 
Plaintiff  keep  suck  Boundary-Fence  in  repair. 

I  do  awards  order^  and  adjudge^  that  the  said  A 
B  riiall^  on  or  before  the  second  day  of  March  now 
next  ensuing^  at  his  own  expense^  erect  and  make 
a  soffident  fence  of  paling  or  wall^  but  not  exceed- 
ing the  height  of  six  feet^  from  that  comer  of  his 
gaiden  which  is  marked  with  the  letter  A  on  the 
jian  drawn  on  this  my  award,  across  the  yard  now 
in  the  oeeupation  of  the  said  £  F  to  that  comer  of 
the  stftble  in  the  occupation  of  the  said  A  B,  which 
is  marked  with  the  letter  C  on  the  said  plan,  ac- 
cording to  a  line  drawn  in  red  ink  on  the  said  plan, 
whereby  a  part  of  the  said  yard  will  be  taken  off 
and  laid  to  the  premises  in  the  occupation  of  the 
said  A  B ;  and  that  the  said  A  B,  his  executors^ 
adioinistrators,  or  assigns,  do  maintain  and  repair 
such  fence  or  wall  during  the  term  of  the  lease  here- 
ioafter  mentioned,  and  any  further  term  that  may 
be  granted  in  pursuance  thereof.  And  I  do  further 
award,  order,  and  direct,  that  the  said  A  B  shall 
and  do^  on  the  third  day  of  the  said  month  of  March 
now  next  ensuing,  seal  and  deliver  to  the  said  £  F, 
a  lease  of  the  premises  now  in  the  occupation  of  the 
said  £  F,  except  the  said  part  of  the  said  yard  so  to 
be  taken  off  as  aforesaid ;  which  lease  shall  be  in  all 
respects  conformable  to  the  engrossment  of  a  lease 
heretofore  tendered  to  the  said  A  B  for  his  execu- 
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tion^  (and  on  the  back  whereof  I  have  subscribed 
my  name^)  except  in  the  particulars  following^  (that 
is  to  say^)  the  exception  or  reservation  of  a  right 
of  way^  contained  in  the  said  engrossment^  shall  be 
wholly  omitted^  and  the  said  lease  shall  bear  date 
on  a  day  subsequent  to  the  making  of  the  said  fence 
or  wall^  instead  al  the  eighteenth  day  of  August 
one  thousand  eight  hundred  and  nine^  wbo^y  the 
description  of  the  premises^  as  being  in  the  occupa- 
tion of  the  said  £  F^  will,  by  reason  of  the  erection 
of  the  said  fence  or  wall,  be  correct,  and  will  not 
require  alteration.  And  I  do  further  award,  order^ 
and  direct,  that  the  said  £  F  shall  and  do  duly  seal 
and  deliver  to  the  said  A  B  a  counterpart  of  the 
said  lease  herein  before  directed. 


•Sward  of  •Arrears  of  Bent  upon  a  Lease,  and  of 
Damages  for  Covenants  broken. 

I  do  find  and  award,  that,  at  the  time  of  com- 
mencing the  said  action,  there  was,  and  now  is,  just- 
ly due  and  owing  from  the  said  C  D  to  the  said  A  B, 
for  the  rent  of  the  said  premises  for  one  year  from 
the  expiration  of  the  said  term,  granted  by  the  said 
lease  as  aforesaid,  to  the  said  Feast-day  of  Saint 
Michael,  which  was  in  the  year  of  Our  Lord  one  thou- 
sand eight  hundred  and  ten  as  aforesaid,  the  sum  of 
634/.  And  I  do  further  find  and  award,  that  the 
said  C  D,  during  his  possession  of  the  said  prembes 
under  and  by  virtue  of  the  said  indenture  of  lease^ 
and  the  assignment  thereof  as  aforesaid^  did  not  per- 
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form,  fulfil^  or  keep  the  covenants  in  the  said  inden- 
ture contained^  and  hereinbefore  mentioned  as  afore- 
said, except  as  to  the  payment  of  the  first  rent  of 
37/.  a  year  thereby  reserved,  but  broke  the  same, 
contrary  to  the  true  intent  and  meaning  of  the  said 
lease  and  the  said  covenants.  And  I  do  further 
find  and  award,  that  the  said  A  B  hath  sustained 
damage,  by  reason  of  the  non-performance  of  the 
said  covenants  by  the  said  C  D,  to  the  amount  of 
366/. ;  and  as  to  the  said  sum  of  366/.,  and  the  said 
sum  of  634/.,  so  by  me  also  awarded  as  aforesaid^ 
(makings  together,  the  sum  of  1000/.),  I  do  award 
that  the  said  C  D  shall  and  do  on,  <S:c.  at,  &c.  pay, 
or  cause  to  be  paid,  the  said  sum  of  1000/.  unto  the 
said  A  B,  or  to  such  person  or  persons  as  she  may 
lawfully  authorize  to  receive  the  same. 
[^I%e  award  contained  further  directions  as  to  costs^ 

and  that  JL  S  should  execute  a  general  release 

to  C  Z).] 


Jlward  of  Mutual  Releases. 

And^  on  performance  of  this  my  award  as  afore- 
said, I  do  award  that  the  said  E  F  and  G  H  shall 
and  do,  at  the  costs  and  charges  of  the  party  re- 
quiring the  same,  execute  and  deliver  unto  each 
other,  mutual  and  general  releases  of  all  action  and 
actions,  cause  and  causes  of  action,  suits,  bills,  bonds, 
debts,  rent^  covenants,  claims,  and  demands  whatso- 
ever, from  the  beginning  of  the  world  to  the  day  of 
the  date  of  the  said  order  of  reference. 
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Award  of  dUeantinuance  of  an  action,  without 
costs;  that  defendant  pay  to  plaintiff  the  amount 
of  the  sum  for  which  the  action  was  brought,  at 
a  particular  time  and  place;  that  plaintiff  then 
give  to  defendant  a  receipt  for  the  same;  that  no 
further  proceedings  be  had  in  a  certain  Chancery 
suit  between  the  parties,  except  in  case  of  a  vio^ 
lationof  an  injunction  which  had  been  granted 
in  such  suit,  and  that  such  injunction  remain  in 
full  force ;  that  defendant  pay  all  outstanding 
bills  of  exchange,  4rc.  against  the  said  co-part- 
nership between  the  plaintiff  and  defendant,  and 
indemnify  plaintiff  against   all  such  claims  $ 

-  that  defendant  may  retain  all  the  stock  in  hand, 
and  joint  effects  of  the  said  copartnership,  to  his 
own  use,  and  may  recover  all  the  debts  due  to  the 
said  copartnership,  and  receive  them  to  his  ex- 
elusive  use ;  and  may  site  in  the  joint  ncunes 
of  the  plaintiff  and  himself  for  that  purpose  ; 
that  defendant  pay  a  further  sum  to  plaintiff, 
together  with  the  costs  of  the  suit  in  Chancery, 
to  be  taxed,  4rc. ;  that  plaintiff  prepare,  at  his 
own  expense,  and  defendant  seal  and  deliver  a 
bond  conditioned  for  the  performance  of  those 
acts  relating  to  the  partnership  concerns  specified 
in  this  award,  and  for  indemnifying  the  plain- 
tiff  against  all  consequences  of  his  name  being 
made  use  of,  Sf^c.  ^c. 

First,  I  do  award,  order,  and  direct,  that  the  said 
A  B  do  cause  the  said  action  so  brought  by  him 
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and  his  said  son^  to  be  discontinued  and  no  further 
proceeded  in ;  and  that  no  costs  be  charged  or  pay* 
fible  in  respect  thereof  on  either  side.  And  I  do 
further  awards  order^  and  direct^  that  the  said  C  D 
shall  and  do  pay  to  the  said  A  B^  at  the  office  of 
E  E^  attorney  at  law^  on  the  first  day  of  May  now 
next  ensuing^  between  the  hours  of  ten  in  the  mom- 
ing  and  twelve  at  noon^  the  sum  of  500/.^  being  the 
sum  for  which  the  said  last  mentioned  action  was 
brought ;  and  that^  upon  payment  thereof,  the  said 
A  B  do  then  and  there  deliver  to  the  said  C  D,  a 
receipt  for  the  said  sum  of  500/.,  in  the  names  of 
himself  and  his  said  son.  Secondly,  I  do  award, 
order,  and  direct,  that  no  further  proceedings  be 
had  in  Chancery,  except  in  case  of  a  breach  or  vio- 
lation of  the  injunction  and  restriction  there- 
in ordered  and  imposed,  which  injunction  and 
restriction  in  the  said  order  and  decree  for  dis- 
solving the  said  partnership  are  to  remain  in  full 
force.  Thirdly,  I  do  award,  order,  and  direct,  that 
the  said  C  D  shall  and  do  pay  and  discharge  all  bills 
of  exchange^  promissory  notes,  and  securities  for 
money  issued  or  made  in  the  copartnership  name  or 
firm  of  them  the  said  A  B  and  C  D,  or  wherewith 
the  said  A  B  may  be  cha^^geable  in  respect  of  his 
copartnership  with  the  said  C  I) ;  and  also  all  the 
debts  of  the  said  copartnership,  and  that  the  said 
C  D  do  keep  harmless  and  indemnify  the  said  A  B, 
his  executors  and  administrators  from  and  against 
all  such  bills,  notes,  securities  and  debts.  Fourthly, 
I  do  award,  order,  and  direct,  that  the  said  C  D 
shall  and  may  keep  and  retain  to  his  own  use  all  the 

38 
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Stock  in  trade^  utensils^  and  other  effects  of  the 
copartnership^  of  what  nature  or  kind  soever^ 
without  the  molestation  or  hindrance  of  the  said 
A  B^  his  executors,  administrators^  or  assigns ;  and 
also  that  the  said  C  D  shall  snA  may  demand,  have^ 
and  receive  to  his  own  use,  without  the  interfer- 
ence of  the  said  A  B,  all  debts  due  and  owing  to 
the  said  copartnership  from  any  person  whatsoever^ 
and  shall  and  may  use  the  name  of  the  said  A  B  in 
any  action  or  actions  to  be  brought  for  recovering 
any  such  debts  or  demands,  he  the  said  C  D  having 
first,  before  the  commencement  of  any  such  action^ 
sealed  and  delivered  to  the  said  A  B  the  bond  of 
indemnity  herein  after  mentioned.  Fifthly,  I  do 
award,  order,  and  direct,  that  the  said  C  D  shall 
and  do  pay  to  the  said  A  B  the  further  sum  of  100/. 
together  with  the  costs  of  the  said  suit  in  Chance- 
ry, to  be  in  the  meantime  taxed  by  the  proper  offi- 
cer of  that  Court,  at,  &c.  on,  &c.  And,  Lastly,  I 
do  award,  order,  and  direct,  that  the  said  A  B,  par- 
ty to  this  reference,  shall  and  do,  on  or  before,  &c. 
cause  to  be  prepared  at  his  own  expense,  and  to  be 
left  (at,  &c. )  a  bond,  whereby  the  said  C  D  shall 
bind  himself,  his  heirs,  and  executors,  to  the  said 
A  B  in  the  penal  sum  of  1,500/.,  with  a  condition 
in  the  form  hereafter  set  forth ;  and  that  the  said 
C  D  shall  and  do  (on,  &c.  at,  &c.)  seal  and  deliver 
the  same  bond  to  the  said  A  B,  the  condition  of 
which  bond  shall  be  as  follows,  viz. — ^The  condition 
of  this  obligation  is  such,  that  if  the  above  bounden 
C  D,  his  heirs,  executors,  or  administrators,  shall  and 
do  at  all  times  hereafter,  pay  and  discharge  all  bills 


AWARDS.  283 

of  exchange^  promissory  notes^  or  other  securities 
for  money  made  or  issued  in  the  copartnership^ 
name  or  *firm  of  him  the  said  C  D  and  the  above- 
named  A  B;  or  in  the  name  or  firm  of  them  and 
any  other  persons  wherewith  the  said  A  B  may  be 
chargeable  in  respect  of  the  said  partnership  with  the 
said  C  D^  and  all  debts  or  demands  due  and  owing  for 
or  on  account  or  respect  of  the  said  partnership ;  and 
shall  and  do  at  all  times  hereafter^  well  and  truly 
keep  harbiless  and  indemnify   the  said   A  B,  his 
heirs^   executors^  or  administrators^  as  well  from 
anA  against  all  such  bills^  notes^   and    securities, 
debts  and  demands,  as  also  from  and  against  all 
damages,  costs,  and  charges  whatsoever,  which  the 
said  A  B,  his  heirs,   executors  or  administrators 
shall  be  put  unto,  bear  or  sustain,  by  reason  of  any 
act]X>n  or  suit  at  law  or  in  equity  now  commenced,  or 
hereafter  to  be  commenced  in  the  joint  names  of 
them  the  said  A  B  and  C  D,  or  in  the  names  of 
them  the  saidA  B  and  C  D,  and  any  other  person  or 
persons,  against  any  person  or  persons  whatsoever, 
then  the  above- written  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue* 
In  witness  whereof,  &c. 
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JTiat  An  action  be  no  further  prosecuted  ;  that  plain- 
tiff pay  at  a  particular  place,  a  sum  of  money 
by  instalments  at  particular  times,  together  with 
costs  of  suit^  to  be  taxed  by  the  proper  officer^ 
and  also  one  moiety  of  the  expenses  of  the  award; 
that  a  general  release  be  given  by  defendant  to 
plaintiff,  if  such  release,  prepared  at  the  expense 
of  the  plaintiff,  be  tendered  at  the  place  where 
the  money  is  to  be  paid  at  the  time  of  payment 
of  the  last  instalment;  that  in  case  of  default  in 
any  of  the  particular  payments  appointed,  the 
remainder  be  considered  instantly  due,  and  defend- 
ant be  at  liberty  to  have  recourse  to  all  legal  means 
for  recovering  itforthwith, 

I  do  order  and  direet>  that  the  said  action  at  law 
shall  cease  and  be  no  further  prosecuted  $  and  that 
the  said  A  B,  his  executors  or  administrators^  shall 
and  do  pay  to  the  said  C  D^  his  executors  or  admin- 
istrators^ or  such  other  person  as  he  or  they  shall  or 
may  lawfully  authorize  to  receive  the  same^  at  the 
office  of  Messrs.  £  and  F,  attornies  at  law  in  Lin- 
coln's-Inn^  the  sum  of  103/.,  together  with  the  costs 
of  the  said  action,  to  be  taxed  by  the  proper  officer 
of  tlie  said  Court ;  and  the  further  sum  of  6/.,  as  and 
for  one  moiety  of  the  expenses  of  this  my  award,  at 
the  times,  and  in  manner  following,  (that  is  to  say) ; 
the  sum  of  43/.,  parcel  of  the  said  sum  of  103/.,  to- 
gether with  the  costs  of  the  said  action,  and  the  said 
sum  of  6/.,  on  the  first  day  of  Febuary  now  next  en- 
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sinng^  between  the  hours  of  twelve  and  two  in  the 
afternoon^  and  the  further  sum  of  60/.,  on  the  first 
day  of  April  now  next  ensuing,  between  the  same 
hours.  And  I  do  further  award,  order,  and  direct, 
that  the  said  C  D,  his  executors  and  administrators, 
shall  and  do,  within  ten  days  after  payment  of  the 
said  last-mentioned  sum,  seal  and  deliver  to  the  said 
A  B,  his  executors  and  administrators,  a  general 
release  of  all  actions,  claims,  and  demands,  up  to  the 
day  of  the  date  hereof,  if  such  release,  prepared  at 
the  costs  of  the  said  A  B,  his  executors  or  admin- 
istrators, shall  be  tendered  or  left  for  him  at  the 
said  office  on  the  said  first  day  of  May,  at  the  time 
of  the  payment  of  the  said  last  mentioned  sum  of  60/. 
And,  lastly,  I  do  order,  award,  and  direct,  that  if  de- 
fault shall  be  made  in  payment  of  all,  either,  or  any 
part  of  the  sums  of  money  herein  by  me  directed 
to  be  paid,  at  the  place  and  times  in  that  behalf 
appointed,  that  then  and  from  thenceforth,  all  the 
monies  directed  herein  to  be  paid,  or  so  much 
thereof  as  shall  have  then  remained  unpaid,  shall 
become  instantly  due  and  payable ;  and  that  the 
said  C  D  may  immediately  use  such  lawful  means 
for  obtaining  payment  thereof,  as  he  might  have 
done  if  the  whole  of  the  said  sum  of  103/.,  together 
with  the  several  costs  aforesaid,  or  such  part  there- 
of as  shall  then  remain  unpaid,  had  been  herein  di- 
rected to  be  paid  on  the  day  at  which  such  default 
shall  happen  to  be  made,  and  such  direction  had 
not  been  complied  with. 
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That  plaintiff  is  entitled  to  a  verdict  and  an  award 
of  damages. 

[Applicable  to  all  cases  of  trespass^  ^c.  where  the 
submission  is  by  order  of  nisi  prius.] 

That  the  said  plaintiff  had  good  cause  of  action 
against  the  said  defendant  in  the  said  cause^  and  was 
and  is  entitled  to  a  verdict  therein  ;  and  I  assess 
and  award  the  damages  to  be  paid  by  the  said  de- 
fendant to  the  said  plaintiff  in  the  said  action^  at  the 
sum  of  five  shillings. 


That  a  certain  sum  is  due  to  plaintiff;  and  thai 
the  verdict  be  reduced  to  that  sum.  An  adjudica- 
tion in  favour  of  plaintiff,  as  to  a  sum  of  money 
{on  another  matter  in  difference,)  which  could 
not  have  been  recovered  at  the  trial. 

That  there  was  and  is  justly  due  from  the  said  de- 
fendant to  the  said  plaintiff^  for  and  upon  the  several 
matters  of  complaint  contained  in  the  declaration  of 
the  said  plaintiff  in  the  said  cause,  and  which  the  said 
plaintiff  was  entitled  to  recover  therein,  the  sum  of 
360/. ;  and  I  do  order  and  direct  the  damages  given  by 
the  said  verdict  to  be  altered  and  I'educed  to  the  said 
sum  of  360/.  And  I  do  further  award  and  direct,  that 
the  said  defendant  shall  and  do  pay  to  the  said  plain  tiflT 
the  further  sum  of  200/. ;  which  last-mentioned  sum  I 
award  and  adjudge  to  be  paid  to  the  said  plaintiff,  for 
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and  upon  another  matter  in  dijfference  between  the 
said  parties^  and  which  has  been  by  them  submitted 
to  my  consideration  under  the  said  order  of  refer- 
ence, but  which  the  said  plaintiff  could  not^  in  my 
judgmmt^  have  recovered  at  the  trial  of  the  said 
cause  under  his  aforesaid  declaration. 

[Then  that  defendant  pay  aty  ^c.  on^  ^e.] 


TJuU  defendant  give  plaintiff  a  bond  of  indemnity 
against  a  certain  bill  of  exchange  outstanding. 

That  the  said  defendant  seal  and  deliver  to  the 
said  plaintiff^  a  bond  or  obligation^  in  the  penal  sum 
of  500/.,  with  a  condition  thereunder  written,  for 
indemnifying  the  said  plaintiff  against  a  certain  bill 
of  exchange,  bearing  date  on  or  about  the  first  of 
January  last  past,  drawn  by  the  said  defendant  up- 
on, and  accepted  by  the  said  plaintiff,  for  the  pay- 
ment of  the  sum  of  100/.  two  months  after  the  date 
thereof ;  such  bond,  and  the  draft  thereof,  to  be 
prepared  1^  and  at  the  expense  of  the  said  plaintiff. 


TTiat  a  certain  sum  is  due  from  plaintiff  to  defen- 
dant; a  certain  other  sum  from  defendant  to 
plaintiff;  that  plaintiff  be  allowed  to  set  off  the 
sum  due  to  him^  and  that  he  pay  the  balance. 

I  do  award  and  adjudge  the  amount  of  the  dama- 
ges sustained  by  the  said  plaintiff  to  be  100/.,  and 
the  amount  of  the  defendant's  bill  for  the  repairs  of 
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the  said  ship^  Niagara,  to  be  2,500/. ;  and  I  do 
award  and  direct,  that  the  said  verdict  be  entered, 
and  do  finally  stand  for  the  said  sum  of  100/.  dama- 
ges, and  40^.  costs;  and  that  the  amount  of  the  said 
damages  and  costs  be  set  off  against  the  said  sum  of 
2,500/. ;  and  that  the  balance  be  paid  by  the  said 
plaintiff  to  the  said  defendant  on,  &c.  at^  ^c. 


That  plaintiff  has  no  claim  upon  defendants  as  as- 
signees under  a  certain  commission  of  bankrupt- 
cy ,*  that  plaintiff  never  had  any  right  or  title  tOf 
or  demand  upon^  a  certain  ship,  and  that  he  give 
up  all  documents  in  his  possession  relating  taker; 
that  the  defendants  permit  the  plaintiff  to  prove 
a  certain  sum  under  the  commission. 

That  the  said  A  B  hath  no  claim  or  demand  what* 
soever  upon  the  said  C  D  and  E  F,  as  assignees  as 
aforesaid,  or  either  of  them,  for  or  in  respect  of  a 
certain  ship  or  vessel  called  the  Apollo,  or  for  or  in 
respect  of  any  monies  lent  or  advanced  to  the  said 
G  H,  the  said  bankrupt,  or  paid,  laid  out,  or  ex- 
pended upon  the  credit  of  the  said  ship  or  vessel,  and 
that  the  said  A  B  hath  not,  nor  at  any  time  whatso- 
ever had,  any  interest,  right,  title,  claim,  or  demand 
whatsoever  in,  to,  or  in  respect  of  the  said  ship  or 
vessel.  And  I  do  award,  order,  and  direct,  that  the 
said  A  B  shall,  upon  demand,  deliver  up  to  the  said 
C  D  and  £  F,  assignees  as  aforesaid,  all  and  every 
papers  and  documents  in  anywise  relating  to,  or 
otherwise  concerning  the  title  of  the  said  ship  or 
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vessel,  now  in  the  possession^  custody,  or  power  of 
the  said  A  B  or  of  any  person,  for  or  on  account  of 
him  the  said  A  B.  And  I  do  further  awards  order, 
and  direct,  that  the  said  C  D  and  E  F,  as  assignees  as 
aforesaid,  shall  and  do  suffer  and  permit  the  said 
A  B  to  prove  the  sum  of  500/.,  and  no  more,  under 
the  commission  of  bankruptcy  against  the  said  G  H^ 
as  a  debt  due  and  owing  from  him  the  said  G  Q  be- 
fore his  bankruptcy  to  the  said  A  B,  and  as  the  bal- 
ance of  mutual  credit  between  them  the  said  A  B 
and  tjie  said  G  H. 


Award  of  costsp  as  between  attorney  and  client;  a 
bill  being  made  out  by  the  attorney y  and  deliv^ed 
to  the  party  directed  to  pay :  that  plaintiff  deliv- 
er to  defendants  attoimey  all  letters  of  CD  in  his 
possession. 

That  the  said  C  D,  on,  &c.  at,  &c.  pay  to  the  said 
A  B  the  full  costs  and  expenses  of  the  said  A  B  in 
and  about  the  said  action,  and  this  present  reference 
and  award,  as  between  attorney  and  client,  a  bill  of 
such  costs  being,  in  the  meantime,  made  out  and  de- 
livered by  the  said  E  F,  the  said  attorney  at  law  to 
the  said  C  D.  (Then  a  release,  and  then)  that  the 
said  A  B  do  forthwith  deliver  to  G  H,  the  attorney 
of  the  said  C  D,  all  such  letters  of  the  said  CD,  as 
are  in  the  custody  or  possession  of  him  the  said  A  B. 

39 
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Under  a  submission  by  order  of  ms\  prius^  in  an  ac- 
tion of  trespass ;  that  defendant  is  guilty^  and 
adjudging  damages, 

I  do  find  that  the  said  C  D  was  and  is  guilty  of  the 
premises  laid  to  his  charge  in  and  by  tlie  said  decla- 
ration in  the  said  action  of  the  said  A  B,  as  afore- 
said. And  I  do  further  award,  that  the  said  A  B, 
by  the  means  and  the  occasion  of  the  premises  in 
his  said  declaration,  stated  and  complained  of  as  a- 
foresaid,  has  sustained  damages  to  the  amount  of 
50/. ;  and  I  therefore  award,  &c,  to  pay  the  same, 


Award  of  different  sumsj  for  holding  aver  after 
the  expiration  of  a  lease  of  certain  premises  f  and 
for  other  breaches  of  covenant. 

[  TTiat  defendant  pay  to  plaintiffs  <?n,  ^c.  a/, 
^e.  a  certain  sums']  ^  ^^^  for  the  use  and  value  of 
the  said  premises,  during  the  time  the  same  were 
held  over  after  the  expiration  of  the  said  lease ;  and 
the  further  sum  of  500/.,  for  and  on  account  of  the 
breach  of  the  said  covenant,  so  far  as  concerns  the 
supporting,  maintaining,  keeping,  and  leaving  in  re- 
pair the  dwelling-houses,  and  other  buildings  erect- 
ed and  standing  on  the  said  premises  at  the  date  of 
the  said  lease,  or  erected  and  built  thereon  during 
the  said  term  for  habitation.  [And  so  on  for  any 
other  covenants  which  may  have  been  broken.'] 
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That  a  partnership  be  dissolved  ;  that  one  party  re- 
eei^  all  the  debtSy  &c.  to  his  own  use  ;  may  make 
use  of  the  name  of  the  other  party y  in  order  to  re- 
cover such  debts  j  pay  all  demands  upon  the  said 
copartnership  ;  indetnnify  the  other  party  a- 
gainst  any  loss  from  making  use  of  his  name  ; 
that  the  other  party  deliver  up  all  boohsy  papers y 
^c.  concerning-  the  copartnership. 

Vmty  I  do  award,  order,  and  adjudge,  that  the 
said  partnership  shall  be  deemed  and  taken  to  have 
ended  and  been  determined  on  and  from  the  first 
day  of  November,  which  was  in  the  year  of  Our 
Lord  one  thousand  eight  hundred  and  two.  Se- 
condly, I  do  award,  order,  and  direct,  tliat  the  said 
A  B,  his  executors,  or  administrators,  shall  and 
may  demand,  have  and  receive  to  his  or  their  own 
use,  without  the  interference  of  the  said  C  D,  all 
debts  due  and  owing  to  the  said  copartnership  from 
any  person  whatsoever,  and  shall  and  may  use  the 
name  of  the  said  C  D  in  any  action  or  suit  to  be  com- 
menced for  the  recovery  of  any  such  debt  or  de- 
mand. Thirdly,  I  do  award,  order,  and  direct  that 
the  said  A  B,  his  executors  or  administrators,  shall 
and  do  bear,  pay,  and  discharge'all  debts,  demands, 
damages,  and  claims  whatsoever,  due  or  owing  by, 
or  which  any  person  hath  or  can  make  against  the 
said  copartnership}  or  the  said  G  D,  in  respect  there- 
of ;  and  shall  and  do  indemnify  and  keep  harmless 
the  said  C  D  from  and  against  all  such  debts,  de- 
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mands^  damages^  and  claims^  and  from  and  against 
any  loss  or  damage  that  may  be  incurred  or  sustain- 
ed by  the  said  C  D  by  reason  of  his  name  being  used 
in  any  such  action  or  suit  so  to  be  commenced  as 
aforesaid^  in  pursuance  of  the  authority  hereby  giv- 
en to  the  said  A  B^  his  executors  and  administrators. 
Fourthly^  I  do  awards  order^  and  direct^  that  the 
said  C  D  shall  and  do  at  any  time  or  times  upon  the 
request  of  the  said  A  B,  his  executors  or  administra- 
tors, deliver  up  to  the  said  A  B,  his  executors  or 
administrators,  all  and  every  the  books,  papers, 
and  writings  which  may  be  in  the  custody,  power  or 
possession  of  him  the  said  C  D,  in  anywise  relating 
to  or  concerning  the  business  of  the  said  copartner- 
ship. [  Then  that  Jl  B  pay^  ^c.  oriy  ^c.  aty  4rc* 
and  C  D  ctccept  and  receive j  ^c.  in  full  satisfaction 
of  all  demands  against  the  said  ^  B.] 


Jltoard  of  the  Right  to  an  Mvowson. 

That  the  advowson  and  right  of  presentation  of, 
in,  and  to  the  said  vicarage  of  H,  are  vested  in  and 
belong  to  the  sub-dean  of  A,  and  his  successors,  the 
said  F  A  and  her  heirs ;  and  that  the  said  sub-dean 
and  his  successors,  and  the  said  F  A  and  her 
heirs,  are  entitled  to  present  to  the  said  vicarage  by 
turns ;  and  that  the  said  dean  and  chapter  of  the 
cathedral  church  of  A  have  not  any  right  or  title 
to  the  advowson  of  the  said  vicarage,  or  of  any  part 
thereof,  nor  any  right  or  title  to  present  thereto. 
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Award  of  money  due  for  workj  ^e.  a$  a  solicitor  ; 
and  that  such  solicitor  has  a  lien  on  all  papers j 
^e.  of  the  party  in  his  possession. 

That  at  the  date  of  the  said  agreement9(a)  there 
was^  and  now  is^  due  and  owing  to  the  said  A  B  hy 
the  said  C  D^  for  and  upon  the  several  matters  refer- 
red to  me  as  aforesaid^  the  sum  of  330/.^  and  no 
more.  And  I  do  further  awards  that  the  said  A  B 
has  a  lien  upon  all  deeds^  papers^  and  writings  in  the 
custody  and  possession  of  him  the  said  A  B^  belong- 
ing or  relating  to  the  affairs  of  the  said  C  D^  for  the 
payment  of  the  said  sum  hereinbefore  mentioned. 
\ihtn  that  said  C  D  pay  on,  ^c.  at^  4rc.  the  said 
sum  of  3301.,  ^c]  And  I  do  further  award  and 
order;  that  the  said  A  B  shall  accept  of  and  receive 
from  the  said  C  D^  the  said  sum  of  330/.^  in  full  sat- 
isfaction of  all  demands  for  such  business  done^  and 
money  due,  paid,  laid  mitp  and  expended,  as  is  here- 
inbefore mentioned. 


(a)  Of  sabiuimott* 
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Awardy  that  plaintiff  has  no  ground  of  com- 
plaint against  the  defendant  with  respect  to  a  par- 
ticular  transaction  j  that  plaintiff  has  no  claim 
to  certain  pews  in  a  church  ;  adjudging  the  value 
of  a  certain  ash-tree,  and  what  part  of  certain 
premises  belongs  to  each  party ;  that  plaintiff 
may  come  upon  defendants  ground  at  seasonable 
times,  for  the  purpose  of  keeping  a  hedge,  ^c. 
in  order }  that  a  certain  plantation  belongs  to 
plaintiff;  that  defendant  take  doion  a  certain 
fence,  and  erect,  and  maintain  when  erected,  a 
certain  other  fence;  that  defendant  be  at  liberty 
to  water  his  cattle  at  a  certain  piece  of  toater 
without  paying  any  compensation  ,to  plaintiff; 
thai  the  trees  in  a  certain  plantation  belong  to 
plaintiff,  and  are  not  to  be  removed,  4*c.  by  defen- 
dant; adjusting  differences  in  respect  of  some 
young  trees,  posts,  and  rails,  ^c. ;  that  plaintiff 
pay  a  certain  sum  for  the  before  mentioned  ash- 
tree  ;  that  defendant  receive,  4*c.  mutual  releases^ 

Firsts  I  do  award  and  adjudge,  that  the  said  A  B 
hath  no  ground  of  complaint  against  the  said  C  D,  in 
respect  of  the  use  which  the  said  C  D  hath  made  of 
certain  gardens,  parcel  of  the  said  premises,  or  of 
any  thing  therein  done  by  the.  said  C  D. 

Secondly,  I  do  award  and  adjudge,  that  the  said 
A  B  is  not  entitled  to  claim  of  the  said  C  D  any 
other  pews  or  sittings  in  Everton  church,  than  the 
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two  pew«  particularly  menti<med  in  the  said  inden- 
tures  of  lease  and  release. 

Thirdly^  I  do  award  and  adjudge^  that  the  sum 
of  ten  guineas  shall  be  deemed  and  taken  to  be  the 
value  of  the  best  ash  tree  growing  in  thestable^yard 
of  the  said  premises. 

Fourthly^  I  do  award  and  adjudge^  that  the  bank 
and  hedge  between  the  Moat  Croft  and  Dovehouse 
Meadow^  and  also  a  large  ash  tree  growing  on  the 
Dovehouse  Meadow-side  of  the  said  bank^  and  a  small 
ash  tree  growing  on  the  same  side  thereof^  are  and 
shall  be  taken  to  be  the  property  of  the  said  A  B^ 
but  that  the  other  small  ash  tree  growing  on  the  same 
side  between  the  two  trees  before  mentioned/ is  and 
shall  be  taken  to  be  the  property  of  the  said  C  D| 
and  that  the  said  A  B  is  not  entitled  to  have  or  make 
any  ditch  on  the  meadow-side  of  the  said  bank  or 
hedge ;  but  that  he^  his  heirs  and  assigns,  shall  and 
may  at  all  seasonable  times  of  the  year  for  ever  here- 
after, enter  into  the  said  Dovehouse  Meadow  to  trim 
or  repair  the  said  bank  or  hedge,  and  to  lop,  cut 
down,  take,  and  carry  away  the  said  two  trees  here- 
inbefore mentioned,  and  all  other  trees,  which  now 
are  or  hereafter  shall  be  growing  in  or  upon  the  said 
bank  and  hedge,  and  which  cannot  conveniently  be 
lopped,  cut,  taken,  or  carried  away,  in  or  by  the  said 
Moat  Croft,  making  reasonable  satisfaction  for  any 
damages  that  may  be  thereby  done  in  or  to  the  said 
Dovehouse  Meadow. 

Fifthly,  I  do  award  and  adjudge,  that  the  whole 
of  the  plantation  at  the  corner  of  the  said  Moat  Croft, 
is  and  shall  be  taken  to  be  parcel  of  the  said  croftj. 
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and  iucluded  in  the  conveyance  thereof^  and  the 
sole  and  exclusive  property  of  the  said  A  B^  his 

heirs  and  assigns. 

Sixthly 9 1  do  award,  order,  and  adjudge,  that  the 
said  C  D  shall  and  do,  on  or  before  the  first  day  of 
November  now  next  ensuing,  at  his  own  costs  and 
charges,  take  down  the  fence  by  him  lately  set  up 
across  the  avenue  or  road- way  leading  fh>m  the  fold- 
yard  now  or  late  in  the  occupation  of  £  F,  to  Ev- 
erton  castle,  and  erect  a  good  and  substantial  fence 
from  the  comer  of  the  churchyard  wall  adjoin- 
ing to  the  said  fold-yard,  in  a  straight  line  across 
where  a  certain  gate  of  the  said  fold-yard  now  stands^ 
or  lately  stood,  and  across  the  plantation  adjoin- 
ing thereto,  up  to  the  side  of  the  said  Moat  Croft. 
And  I  do  further  award  and  adjudge,  that  the  ground 
and  soil  of  the  said  avenue  or  road-way,  as  of  the 
said  plantation  so  to  be  fenced  off  as  aforesaid,  is 
and  shall  be  taken  to  be  included  in  and  conveyed 
by  the  said  indenture  of  lease  and  release,  and  the 
sole  and  exclusive  property  of  the  said  A  B,  his 
heirs  and  assigns.  And  I  do  further  award  and  or- 
der, that  the  said  fence  so  to  be  made  as  aforesaid^ 
shall  be  for  ever  hereafter  kept  and  maintained  by 
the  said  C  D,  his  heirs  and  assigns ;  and  that  the 
said  C'  D,  his  heirs,  assigns,  or  tenants,  shall  not  at 
any  time  after  the  said  first  day  of  November,  have 
or  exercise  the  privilege  of  watering  cattle  at  or  in 
the  Moat,  but  that  the  said  A  B  shall  not  be  enti- 
•  tied  to  claim  any  compensation  for  the  enjoyment  of 
such  privilege  up  to  the  said  first  day  of  November. 
And  I  do  further  award  and  adjudge,  that  the  said 


AWARDS.  297 

A  B  is  not  entitled  to  the  use  of  any  way  through 
the  said  fold-yard  to  Everton  Castle,  or  any  other 
of  the  premises  so  sold  to  him  by  the  said  C  D  for 
any  purpose  whatsoever.  And  I  do  further  award, 
order,  and  direct,  that  all  the  trees  growing  in 
the  said  plantation  so  to  be  fenced  off,  and  which 
I  have  hereby  declai^^d  to  be  included  in  and  con- 
veyed by  the  said  indentures  of  lease  and  re- 
lease, (that  is  to  say,)  as  well  the  trees  there  lately 
planted  by  the  said  C  D,  as  the  trees  theretofore 
growing  therein,  shall  in  like  manner  belong  to  the 
said  A  B ;  and  that  none  of  them  shall  be  taken  up, 
injured,  or  removed  by  the  said  C  D,  the  value  of 
the  trees  so  planted  by  the  said  C  D  being  herein- 
after provided  for  by  this  award. 

Seventhly,  Whereas  the  said  C  D  hath  cut  down 
divers  trees  growing  in  the  said  plantation  at  the 
comer  of  the  Moat  Croft,  for  which  he  is  liable  to 
make  a  compensation  to  the  said  A  B  :  and  where- 
as the  said  C  D  was  to  be  entitled  to  take  to  his  own 
use  certain  posts  and  rails  inclosing  certain  other 
plantations,  when  the  young  quick  hedge  planted 
round  the  same  should  become  a  sufficient  fence, 
but  in  order  to  prevent  disputes  upon  that  subject 
hereafter,  the  said  parties  have  desired  that  I  would, 
by  this  my  award,  put  a  value  upon  the  said  posts 
and  rails,  and  that  the  value  thereof  should  be  paid 
or  allowed  to  the  said  C  D  by  the  said  A  B,  and 
that  the  said  posts  and  rails  should  remain  for  the 
use  of  the  said  A  B.  And  whereas  also,  the  said 
C  D  hath  claimed  a  compensation  for  the  difference 
in  value  between  certain  small  young  trees  deliver- 
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ed  to  him  by  the  said  A  B^  and  trees  of  a  larger 
size^  which  he  eontends  he  ought  to  have  had.  Now, 
I  do  hereby  further  awards  order^   and  adjudge, 
that  Ue  said  posts  and  raUs  shall  be  the  property 
of  the  said  A  B>  and  shall  not  be  claimed  or  taken 
liway  by  the  said  C  D ;  and  that  the  value  thereof, 
and  also  the  said  difference  in  value  of  the  said 
young  trees,  and  also  the  value  of  the  said  trees 
planted  by  the  said  CTD  in  the  said  plantation  so  to 
be  fenced  off  as  aforesaid,  and  the  expense  of  plant- 
ing the  same,  shall  be  set  against  the  value  of  the 
said  other  trees  so  cut  down  by  the  said  C  D,  and 
the  compensation  which  he  is  liable  to  make  for  cut- 
ting down  the  same  ;  and  that  nothing  be  paid  by 
either  of  the  said  parties  to  the  other  in  respect  of 
these  matters. 

Eighthly,  I  do  award,  order,  and  direct,  that  the 
said  A  B  shall  and  do  pay  to  the  said  C  D  the  said 
sum  of  ten  guineas  for  the  said  ash  tree,  so  soon  9S 
the  said  fence  herein  directed  to  be  made  by  the 
said  C  D  shall  be  completed  an  d  finished ;  and  that 
the  said  C  D  do  and  shall  receive  the  same  at  that 
time,  and  not  claim  or  demand  the  same  sooner. 

Ninthly,  I  do  award,  order,  and  direct  that  so 
soon  as  the  said  fence  shall  be  made  and  completed 
by  the  said  C  D,  and  the  said  sum  of  ten  guineas 
paid  or  tendered  by  the  said  A  B,  then  each  of  the 
said  parties  shall  and  do,  at  the  request,  costs,  and 
charges  of  the  other  of  them,  execute  to  the  other  a 
general  release  of  all  claims  and  demands  up  to  the 
day  of  the  date  of  the  said  agreement  of  reference. 

Lastly,  I  do  award,  order,  and  direct,  that  each 
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of  the  said  parties  shall  bear  and  pay  their  own  costs 
of  this  reference^  and  that  the  costs  of  this  my  award 
be  equally  home  and  paid  between  them. 

la  witness  whereof^  I^  the  said  arbitrator^  have 
hereimto  set  my  hand  and  seal^  this  thirtieth  day  of 
September  one  thousand  eight  huadred  and  ten. 


Awardy  that  plaintiff  is  entitled  to  a  certain  sum  of 
monet/y  and  specifying  on  what  account  this  is 
declared  to  be  due  f  and  that  this  award  is  not  to 

.  prejudice  the  plaintiff  from  recovering  any  sums 
of  money  subsequently  paidy  ^r. 

I  do  award  and  adjudge,  that  there  was,  and  now 
iS)  justly  due  and  owing  by  the  said  defendant  to 
the  said  plaintiffs,  the  sum  of  133/.  10^.  l\d.     And 
I  do  award,  order,  and  direct,  that  the  damages  giv- 
en by  the  said  verdict,  be  altered  and  reduced  to 
the  said  sum  of  133/.  10s.  lid.     And  I  do  declare, 
that,  in  estimating  the  said  sum  of  133/.  10s.  lid.  I 
have  allowed  to  the   defendant  the  sum  of  19/. 
18«.  6(/.,  for  expenses  on  account  of  the  business  of 
the  said  plaintiffs,  by  him   paid   to  his   agents  in 
Scotland,  and  the  further  sum  of  21/.  lOrf,  for  like 
expenses  in  Ireland,  and  no  other  sums  on  account 
of  expenses  in  either  of  those  countries ;  and  ttiat 
ia  case  the  said  defendant  shall  hereafter  pay  to  his 
Agents  in  either  of  those  countries,  any  sum  or  sums 
of  money  in  respect  of  business  done  for  the  account 
of  the  said  plaintiffs,  this  my  award  is  not  to  preju^ 
dice  or  prevent  his  claiming  and  recovering  such 
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sums  from  the  said  plaintiffs.     And  I  do  further  de- 
clare that^  in  estimating  the  said  sum  of   133/.  IO9. 
lld,p  I  have  not  charged  the  said  defendalit  with 
any  money  received  on  account  of  the  said  plaintiiis; 
by  his  agents  in  Scotland^  after  the  sixth  day  of  Sep- 
tember^ in  the   year  one  thousand'  eight  hundred 
and  eighty   nor  in  Ireland^  after  the    twenty-fifth 
day  of  July  last.     And  I  do  further  awards  order^ 
and  direct^  that  each  of  the  said  parties  shall  bear 
and  pay  his  and  their  own  costs  of  this  reference ; 
and  that  the  costs  of  this  my  award  be^  in  the  first 
place^  paid  by  the  said  plaintiffs ;  and   that  the  said 
defendant  shall  bear  and  repay  to  them  one  moiety 
thereof. 
In  witness^  &c., 


Awatdy  that  certain  goods  ought  to  have  been  de- 
livered to  the  plaintiffs  ;  that  such  goods  being  in 
the  hands  of  a  broker ^  and  afterwards  sold  by 
him  J  who  purchased  with  the  money  certain  Ex- 
chequer billsy  all  afwhich^  except  oncy  have  been 
delivered  to  the  plaintiffs^  the  plaintiffs  are  enti- 
tled to  all  such  Exchequer  BillSy  and  that  this 
remaining  one  be  delivered  up  to  them^  4r^. 

I  do  award,  adjudge  and  declare,  that  the  said 
plaintiffs  had  good  cause  of  action  against  the  said 
defendant,  and  may,  if  they  see  fit,  sign  judg- 
ment in  the  said  action  against  the  said  defendant 
for  the  said  damages  upon  the  said  verdict  with  costs 
of  suit ;  but  nevertheless,  such  judgment,  shall  stand 
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and  be  a  security  only  for  the  performance  of  this 
my  award.     And  I  do  further  find  and  declire^ 
that  a  certain  part  of  the  sugars  in  question  in  the 
said  cause^  came  to  the  hands  of  Mr.  F  6^  of  the 
city  of  London^  broker^  and  that  the  said  defendant 
ought  to  have  given  directions  to  the  said  F  G  to 
deliver  the  same  to  the  said  plaintiffs  ;  and  that 
such  directions  would  have  been  obeyed  by  the 
said  F  6,  but  that  the  defendant  improperly  refus- 
ed to  give  such  directions ;   and  that  the  same  su- 
gars were  afterwards  sold  by  the  said  F  G,  and  pro- 
duced the. clear  sum  of  4^439/.  19s. ^  exclusive  of  all 
charges  atid  payments  for  warehouse  rent  and  oth- 
erwise ;  which  sum  was  received  by  the  said  F  G, 
and  the  greatest  part  thereof  afterwards  laid  out  by 
him  in  the  purchase  of  Exchequer  bills  for  the  benefit 
of  such  persons  as  might  ultimately  be  found  enti- 
tled thereto^  and.the  money  not  so  laid  out  hath  been 
paid;  and  the  several  Exchequer  bills  so  purchased^ 
except  one  Exchequer  bill  for  500/.,  have  been  de- 
livered by  the  said  F  G  to  or  for  the  use  of  the  said 
plaintiffs,  with  the  consent  of  the  said  defendant  at 
my  recommendation,  since  the  date  of  the  said  order 
of  nisipriuB.  And  I  do  further  award  and  declare, 
that  the  said  plaintiffs  were  and  are  justly  entitled 
to  the  said  sum  of  4,439/.  19«.,  and  all  interest  and 
benefit  that  may  have  been  made  thereby.     And  I 
do  further  award  and  direct,  that  the  said  plaintiffs 
shaD  and  may  demand  and  receive  from  the  said  F 
G  by  the  hands  of  Messrs.  P  L  and  Son,  their  attor- 
liies  in  the  said  cause,  and  that  the  said  F  G  shall 
ind  may  deliver  to  the  said  Messrs.  P  L  and  Son, 
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for  the  use  of  the  said  plaintift^   the  said  Exche- 
quer bills  not  already  delivered  over  to  them,  and 
all  other  moaey,  securities,  or  .bills  derived  from 
the  said  sum  of  4,439/.  19s.,  which  shall  or  may  be 
now  remaining  in  the  hands  of  the  said  F  0,  aod 
not  by  him  already  paid  or  deliv^^d  over  to  or  {dt 
the  use  of  the  said  plaintiffs.     And  I  do  further  t- 
ward,  order,  and  direct,  that  the   said  defendant 
shall  not,  in  any  manner,  sue,  trouble,  or  impeach 
the  said  F  G,  for  or  by  reason  of  his  ha ving  ahreadf 
paid  or  delivered  over  to  or  for  the  use  of  the  said 
plaintiffs,  any  such  sum  or  sums  of  money  or  Ex- 
chequer bills^  or  for  or  by  reason  of  his  payiog  or 
delivering  hereafter  to  the  said  Messrs.  P  L  and 
Son,  as  such  attomies  as  aforesaid,  for  the  use  of  the 
said  plaintiffs,  any  such  sum  or  sums  of  money,  Ex- 
chequer bills,  securities,  or  other  bills  as  aforesaid; 
but  that  all  and  every  such  payment  and  delivery 
heretofore  made,  and  hereafter  to  be  made,  shaU  be 
a  good  and  sufficient  discharge  to  the  said  F  Gf 
against  any  claim  or  demand  by  or  on  the  part  oi 
the  said  defendant.     And  I  do  further  award,  order, 
and  direct,  that  the  said  defendant  shall  and  do^  at 
the  request  of  the  said  Messrs.  P  L  and  Soa,  sign 
and  deliver  to  the  said  F  G,  (in  case  he  shall  re- 
quire the  same  for  his  further  satisfaction,)  an  order 
to  pay  and  deliver  to  the  said  Messrs.  P  L  and  Son? 
for  the  use  of  the  said  plaintiffs,  all  such  sums  of  mon- 
ey, Exchequer  bills,  securities  or  other  bills,  as  may 
be  now  remaining  in  the  hands  of  the  said  F  Gy  an 
not  by  him  already  paid  or  delivered  over  to  or 
for  the  use  of  the  said  plaintifl^,  being  part  of;  or 
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derived  from  the  said  sum  of  4^439/.  19$. ;  and 
that  the  said  defendant  is  and  shall  be  and  remain 
Tesponsible  to  the  said  plaintiflTs  for  the  due  pay- 
ment and  deliTery'thereof  by  the  said  F  G.    And  I 
do  further  awards  order^  and  direct^  that  the  said 
defendant  shall  and  do  pay  to  the  said  plamtiif%  at 
the  office  of  the  said  Messrs.  P  L  and  Son^  their  said 
attomiesy  situate  in  Swithin's  Lane^  in  the  said  city 
of  London^  on  the  thirtieth  day  of  this  present 
month  of  Aprils  between  the  hours  of  twelve  o'clock 
at  noon  and  two  o'clock  in  the  afternoon^  the  furth- 
er sum  of  3,536/.^  together  with  the  costs  of  the 
said  aetion^  and  also  the  costs  of  this  reference  and 
of  this  my  award ;  such  costs  to  be,  in  the  mean- 
time^  taxed  by  the  proper  officer  of  the  said  Court 
of  King's  Bench ;  and  the  receipt  of  the  said  Mes- 
srs. P  L  and  Son  for  the  same  shall  be  a  sufficient 
discharge  to  the  said  defendant. 

In  witness  whereof,  I  the  said  J  S,  have  hereun- 
to set  my  hand,  this  fifteenth  day  of  April,  in  the 
year  of  Our  Lord  one  thousand  eight  hundred  and 
twelve. 

Signed  and  published  by  the  above  named,  J  S, 
being  first  duly  stamped,  in  the  presence  of,  &c. 


Awardj  adjusting  accounts^  directing  delivery  by 
one  party  to  the  other^  of  certain  papers^  and 
that  a  bond  of  indemnity  be  executed^  ^c. 

I  do  award  and  adjudge,  that  there  was  justly  due 
^i^d  owing  from  the  said  defendant  to  the  said  plain- 
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tiff^  at  the  commencement  of  the  s^d  suit,  the  sum 
of  162/.   9d.y  but  as  it  has  appeared  before  me^ 
that    the  said  plaintiff  hath  since  received  the  sum 
of  39/.  68.  from  the  charterers  of  the'  ship  Econo' 
my^  on  her  voyage  from  Quebec^  under  the  com- 
mand  of  the  said  plaintiff^  which  had  been  former- 
ly allowed  to  them  by  the  defendant  under  a  mis- 
take^  I  do  award  and  direct^  that  the  damages  found 
by  the  said  verdict  be  altered  and  reduced  to  the 
sum  of  122/.  14s.  9d.     And  I  do  fiirf  her  award/or 
der  and  direct^  that  upon  payment  of  the  said  sum 
of  122/.  14s.  9d.f  together  with  the  costs  which  will 
be  consequential  to  this  my  awards  the  said  plaintiff 
shall  and  do  deliver  up  to  the  said  defendant  a  cer- 
tain receipt  for  the  sum  often  shillings  paid  for  the 
use  of  GrecMiwich  Hospital,  signed  George  Parker, 
and  dated  the  first  of  December  one  thousand  eight 
hundred  and  eight ;  and  a  certain  acknowled^ent 
of  the  receipt  of  the  three  receipts^  and  one  cer- 
tificate, signed  R  M,  and  dated  the  twenty-fifth 
November  one  thousand  eight  hundred  and  eight; 
and  also  shall  and  do,  at  the  request,  costs,  and  char- 
ges of  the  said  defendant,  seal  and  deliver  to  the 
said  defendant,  a  bond  in  the  penal  sum  of  200Lt 
conditioned  to  indemnify  and  save  harmless  the  said 
defendant  from  and  against  all  demands  that  may  be 
made  upon  him  for  wages  or  service  by  any  of  th^ 
mariners  or  persons  serving  on  board  the  said  ship 
in  the  three  several  voyages  made  by  her  under 
the  command  of  the  said  plaintiff,  except  as  to  the 
sum  of  5/.   remaining  due  for  service  on  the  last  oi 
the  said  three  voyages,  or  some  part  thereof;  ^^ 
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a  boy  named  Y  T  ;  and  which  sum  of  5L  is  to  be 
paid  by  the  said  defendant 
In  witness^  &c. 


jSwardy  upon  a  reference  by  two  orders  of  nisi  pri- 
U89  thaty  in  one  eme^  plaintiffs  had  cause  of  ac- 
tion f  thaty  in  the  other  ease,  the  plaintiffs  f  de- 
fendants in  the  former  suit)  had  no  cause  of 
aetiony  ^c.  f  that  they  be  at  liberty  to  take  out  of 
court  the  money  paid  into  court  in  the  last  ae- 
Hofiy  4^e. 

To  all  to  whom  these  presents  shall  come,  I^  /  Sy 
of  the  Inner  Temple,  send  greeting : — ^Whereas 
by  two  several  orders  respectively  made  at  the  sit- 
ting at  nisi  priusy  in  and  for  the  city  of  London, 
on  Thursday  the  sixteenth  day  of  June,  in  the 
year  of  Our  Lord  one  thousand  eight  hundred  and 
three,  and  in  the  forty- third  year  of  the  reign  of 
our  Sovereign  Lord  George  the  Third,  of  the  Uni- 
ted Kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith ;  before  the  Right  Honoura- 
ble Edward  Lord  Ellenborough,  Chief  Justice  of 
our  Lord  the  King,  assigned  to  hold  pleas  before 
the  King  himself,  in  two  several  causes  then  de- 
pending in  the  same  Court ;  in  one  of  which  said 
causes,  A  B  and  B  C  were  plaintiffs,  and  C  D  and 
D  E  were  defendants ;  and  in  the  other  of  which 
said  causes,  the  said  C  D  and  D  E  were  plaintiffs 
and  the  said  A  B  and  B  C  were  defendants. — ^It 
was  ordered  by  the  said  Court,  by  and  with  the 

41 
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Essex,  on  Wednesday  the  twenty-^ev WkthdAy.of  July, 
in  the  forty-third  year  of  the  reigo  of  our  Soyejrejigpi 
Lord  George  the  Third,  by  the  Gr^ce  of  God,  of  the 
UnitedsKingdom  of  Great  Britain  and  Ireland,  Kingr 
Defender  of  the  Faith,  before  the  Right  Honourable 
Edward  Lord  EUenborough,  Chief  Justice  of  our 
said  Lord  the  King,  aligned  to  hold  pleas  before 
the  King  himself  and  John  Heath,  Esquir^  one  of 
the  Justices  of  our  said  Lord  the  Kin^  of  his  Court 
of  Common  Pleas  at  Westminster,  Justices  of  our 
said  Lord  the  King,  appointed  to  take  the  Assijsee 
for  the  said  county  of  Essex,  according  to  the  fors^ 
of  the  statute  in  that  case  n^ade  and  proyided.-**-It 
was  ordered  by  the  said  Justices,  in  open  Court,  by 
and  with  the  consent  of  the  said  parties,  their 
counsel  and  attornies,  that  a  verdict  should  b^  enter- 
ed for  the  plaintiff,  damages  30/.,  costs  40s.  $  but 
that  such  verdict  should  be  subject  to  the  award, 
order,  arbitrament,  final  end  and  determination  of 
me  the  said  J  S,  to  whom  it  was  thereby  referred  to 
settle  all  matters  in  difference  between  the  said 
parties,  and  to  order  and  determine  what  I  the  said 
arbitrator  should  think  fit  to  be  done  by  either 
of  them  respecting  the  matters  in  dispute,  who 
agreed  to  be  bound  and  concluded  by  such  de- 
termination, and  to  remain  contented  and  sat- 
isfied therewith,  so  as  I  the  said  arbitrator  should 
make  and  publish  my  award  in  writing  concern- 
ing the  premises,  on  or  before  the  second  day  of 
the  then  next  Michaelmas  Term ;  and  it  was  also  or- 
dered, that  the  costs  of  the  said  cause  should  abide 
the  event  of  my  said  award ;  and  that  the  costs  of 
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this  pre^emt  Reference  should  be  in  the  discretion  of 
me  ^e  said  arbitnltor^  who  might  direct  and  award 
tOy  and  by  whotti^  and  in  what  manner,  the  same 
should  be  paid ;  and  it  was  also  ordered,  that  I  the 
said  arbitrator  might  direct  that  an  application 
should  be  made  to  the  said  Court-  of  Common  Pleas, 
to  enlarge  the  time  for  making  my  said  award,  in 
case  I  the  said  arbitrator  should  think  fit  to  do  so ; 
and  whereas  by  a  certain  other  rule  or  order  made 
on  the  seventh  day  of  November,  in  Michaelmas 
Term,  in  the  forty-fourth  year  of  the  reign  of  King 
George  the  Third,  agreeable  to  the  power  by  the 
several  parties  to  the  said  cause  for  that  purpose 
given,  and  on  hearing  counsel  for  me  the  said 
arbitrator,  it  was  by  the  said  Court  of  Com- 
mon Pleas  ordered,  that  the  time  for  me  the  said 
arbitrator  to  make  my  award  should  be,  and  the 
same  was  thereby  enlarged,  until  Friday  the  eigh- 
teenth day  of  this  instant  November.  Now,  know 
ye  that  I  the  said  arbitrator,  having  taken  upon 
mvself  the  burthen  of  the  said  reference,  and  hav- 
ing  heard  and  duly  considered  the  allegations,  vou- 
chers, proofs  and  witnesses  of  the  said  parties,  do 
make  and  publish  this  my  award  in  writing,  of 
and  concerning  the  matters  to  me  referred,as  follows, 
(that  is  to  say  ) ; — I  do  award  and  order,  that  the 
verdict  so  found  for  the  said  plaintiff  as  aforesaid, 
shall  stand  and  be  in  force  ;  and  that  the  said  defend- 
ants shall  and  do  pay  to  the  said  plaintiff  the  costs 
of  this  reference  and  award,  to  be  taxed  by  the  prop- 
er officer  of  the  same  court.  And  I  do  further 
award  and  adjudge,  that  the  said  defendants  have  not 
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any  claim  or  demand  upon  the  said  plaintiff  in 
respect  of  or  in  any  manner^  relating  to  the  vessel^ 
called  the  Cuckoo,   in  the    pleadings  in  the  said 
action  mentioned. 
In  witness,  &c. 

Awardy  under  a  Submission  by  order  of  Nisi  Prius, 
a  Juror  being  withdrawn^  that  Defendant  pay 
at  a  particular  time  and  place,  ^c. 

To  all  to  whom  these  presents  shall  come,  I,  J  S, 
of  the  Inner  Temple,  Barrister  at  Law,  send  greet- 
ing:— ^Whereas  by  a  certain  order  made  at  the 
^ittiu^  of  nisi  prius,  held  at  Westminster-hall,  in 
the  Great  Hall  of  Pleas  there,  in  and  for  the  county 
of  Middlesex,  on  Thursday  the  thirteenth  day  of 
February,  in  the  year  of  Our  Loi'd  one  thoasand 
eight  hundred  and  six,  and  in  the  fortieth  year  of  the 
reign  of  our  Sovereign  Lord  George  the  Ttiird, 
now  King  of  Great  Britain,  &c.  before  the  Right 
Honorable  Lloyd  Lord  Kenyon,  Chief  Justice  of  our 
Lord  the  King,  assigned  to  hold  pleas  befbre  the 
King  himself,  in  a  certain  cause  then  depending  in 
the  came  court,  wherein  A  B  was  plaintiff,  and  the 
Rev,  C  D,  clerk,  executor  of  the  la^t  will  and  li^^fai- 
ment  of  E  F,  esquire,  deceased,  was  defendant  j — 
It  was  ordered  by  the  said  Court,  by  and  witJi  the 
consent  of  the  said  plaintiff  and  defendant,  their 
counsel  and  attomies,  that  the  last  juryman,  suborn 
and  impannelled  in  that  said  cause,  shoitld  he  tvith- 
drawn  out  of  the  panel ;  and  that  all  matters  in 
difference  between  the  said  parties  should  be  refer- 
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red  to  the  awards  ^rder,  arbitrament^  final  end  and 
determination  of  me^  the  said  J  S,  so  as  I>  the  said 
arbitrator^  should  make  and  publish  my  award  in 
writings  of  and  concerning  the  premises  in  qyestion^ 
on  or  before  the  second  day  of  Easter  .Term  then 
and  now  next  ensuing.  And  that  the  said  parties 
should  and  would  perform^  fulfil^  and  keep  such 
award  so  to  be  made  by  me^  the  said  arbitrator^  as 
aforesaid.  And  it  was  also  ordered^  by  and  with 
such  consent  as  aforesaid^  that  the  costs  of  the  said 
catise  should  abide  the  event  and  determination  of 
my  said  award  ;  and  that  the  costs  of  this  present 
reference  should  be  in  the  discretion  of  me,  the 
said  arbitrator,  who  should  direct  and  award  by 
whom,  and  to  whom,  and  in  what  manner  the  same 
should  be  paid.  As  by  the  said  order  of  nisi  prius, 
reference  being  thereto  had,  will  among  other 
things,  appear.  Now,  know  ye,  that  I,  the  said 
arbitrator,  having  heard  and  duly  considered  the 
allegations,  vouchers,  proofs,  and  witnesses  of  the 
said  parties,  in  the  said  order  mentioned,  do  make 
and  publish  this  my  award  in  writing,  of  and  upon 
the  said  matters  in  dispute,  as  follows ;  that  is  to  say, 
I  do  award  and  order,  that  the  said  C  D,  his  exec- 
utors or  administrators,  shall  and  do  pay  to  the  said 
A  B,  his  executors  or  administrators,  at  the  house 
of  Mr.  G  H,  attorney  at  law,  in  Essex-street  in  the 
Strand,  between  the  hours  of  two  and  four  of  the 
clock,  in  the  afternoon  of  the  twenty-second  day  of 
this  present  month  of  March,  the  costs  of  the  said 
action  to  be  in  the  mean  time  taxed  by  the  proper 
officer  of  the  said  Court,  and  the  further  sum  of 
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411/.  And  that  the  said  A  B  do  then  and  there 
receive  the  said  «um  of  41111  and  the  said  costs^  so 
t0  be  taxed  as  aforesaid^  is  full  of  all  demands  upon 
die  said  C  D^  atid  sign  and  deliver  to  the  said  C  D^ 
u^tm  payment  thereof^  a  receipt  for  the  same  in  full 
of  all  demands  as  afo^said. 

Ib  witness  whereof^  &e. 

Signed  and  published  by  the  said  J  S^  as  his 
awards  in  the  presence  of^^  Ac. 


Awards  that  atl  demands  of  the  Plaintiff  upon  the 
Defendant  have  been  fully  satisfied  ;  that  Judg- 
ment be  entered  far  the  Defendant. 

To  all  to  whom  these  presents  shall  come^  I^  J  S, 
of  the  Inner  Temple,  Barrister  at  Law,  send  greet- 
ing : — ^Whereas  a  certain  cause,  depending  in  His 
Majesty's  Court  of  King's  Bench,  wherein  A  B  is 
plaintiff,  and  G  D  defendant,  hath  been  lately  re- 
ferred and  submitted  to  the  award  and  arbitration 
of  me  the  said  J  S,  who  was  to  examine  into  all  ac- 
counts between  them,  and  make  my  award  within 
the  first  four  days  of  next  Hilary  Term  ;  and  if  I 
should  be  of  opinion  for  the  plaintiff,  to  award  for 
what  sum  judgment  should  be  given  for  him,  and 
when  the  same  should  be  paid,  together  with  the 
costs  of  the  cause,  to  be  taxed,  and  the  costs  of  the 
reference  and  award,  if  I  should  think  proper ;  and 
for  which  execution  should  issue :  but  if  I  should  be 
of  opinion  for  the  defendant,  then  judgment,  as  in 
case  of  a  nonsuit^  was  to  be  entered,  together  with 
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tbe  dM»  «f  the  cUtuie  tD  be  taxed,  mid  the  cost^  of 
the referenee  tmdawkfd,  if  I  the  said  arbitrator 
fl)u>uld  think  propety  and  fdr  which  execution  like- 
wise ahould  iwue :  and  it  was  further  understood 
aiidagireedy  that,  the  costs  of  the  cause  were  to  abide 
the  event  of  the  award,  and  the  costs  of  the  refer- 
ence and  award  to  be  in  the  discretion  of  me  the  said 
arbitrator.  Now^  know  ye  that  I  the  said  arbitra- 
tor, having  taken  upon  myself  the  burthen  of  the 
said  arbitration,  and  having  examined  all  accounts 
between  the  said  parties,  and  heard  and  examined 
the  allegations,  vouchers,  proofs  and  witnesses  of 
the  said  parties,  and  having  also  heard  and  examin* 
ed  the  said  plaintiff,  who  wad  personally  present . 
before  me,  do,  within  the  time  for  that  purpose  ap- 
pointed, make  and  publish  this  my  award  in  writing 
of  and  concerning  the  premises,  as  follows,  (that  is 
t9<say;)  ; — I  do  award  and  declare,  that  I  am  of 
opimion  for  the  said  defendant,  and  that  the  said 
plaintiiT  hath  been  fully  paid  all  demands  which  he , 
bad  upon  him,  and  hath  no  right  to  maintain  the 
si^d  action  against  him«  And  I  do  order  and  di- 
rect, that  judgment  be  forthwith  entered  in  the  said 
4»use  for  the  said  defendant,  with  the  costs  of  the 
said  cause,  and  of  the  reference,  and  of  the  making 
of  this  my  award,  to  be  taxed  by  the  proper  officer 
of  the  said  court ;  the  costs  of  this  award  to  be,  in 
the  first  place,  paid  to  me  by  the  said  defendant. 
And  I  do  further  award  and  direct,  that  the  said 
defendant-  shall  and  may  take  out  execution  for  such 
costs  on  the  fifth  day  of  next  Hilary  Term,  if  the 
same  shall  not  be  sooner  paid. 
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In  witness  whereof,  I  have  hereunto  set  my  hand, 
this  fifth  day  of  December,  in  the  year  of  Our  Lord 
one  thousand  eight  hundred  and  one. 

Signed  and  published,  &c.  J.  S. 


Award  J  respecting  the  Allotments  under  an  Inch- 
sure  Bill. 

Whereas  an  Act  of  Parliament,  lately  passed,  for 
dividing,  allotting,  and  inclosing  that  part  of  Dash- 
wood  Upper  Common,  which  lies  in  the  manor  of 
Dashwood  North,  in  the  parish  of  Dash  wood,  in  the 
county  of  Surrey  :  And  whereas  A  B,  Gentleman, 
the  commissioner  appointed  by  the  said  act,  did,  in 
pursuance  thereof,  and  previous  to  making  his  award, 
cause  the  said  part  of  the  said  waste  or  common  to 
be  mapped  and  planned,  and  did,  by  such  map  and 
plan,  comprize  and  include  in  the  said  part  of  the 
said  waste  or  common,  all  such  and  so  much  of  the 
said  waste  or  common,  as  lies  to  the  eastward  of  a 
certain  land,  called  Water-Land,  and  of  a  line  drawn 
from  a  certain  gate  at  the  south  end  of  the  said  Lane, 
called  Water-Gate,  in  a  southwardly  direction  to 
Gomeforth  Comer,  and  so  to  a  gate  called  Whitc- 
Down-Gate :  And  whereas  it  appearing  to  the  said 
commissioner,  that  the  said  boundaries  of  the  said 
part  of  the  said  waste  or  common,  were  not  suffi- 
ciently ascertained  and  distinguished,  the  said  com- 
missioner proceeded  to  set  oiit,  ascertain,  deter- 
mine, and  fix  the  same,  according  to  the  directions 
of  the  statute  in  such  case  made  and  provided ;  and, 
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for  that  purpose^  gave  the  notice  required  by  the 
same  statute :  Aud  whereas  disputes  having  arisen 
between  the  Lords  of  the  said  manor  of  Dasliwood 
North  and  the  Lords  of  the  manor  of  Dashwood^  in 
the  county  of  Surrey,  which  adjoins  thereto,  re- 
specting the  boundaries  of  the  said  part  of  the  said 
common  or  waste  so  to  be  divided,  alotted,  and  in- 
closed ;  and,  for  putting  an  end  to  such  disputes, 
it  hath  been  agreed  by  and  between  the  Lords  of 
the  said  respective  manors,  that  I,  J  8^  of  the  In- 
ner Temple,  Barrister  at  Law,  should  be  called  in 
to  assist  the  said  A  B  in  ascertaining,  setting  out, 
determining,  and  fixing  the  boundaries  of  the  afore- 
said part  of  the  said  common,  and  I  having  agreed 
to  undertake  the  same  accordingly,  it  was  mutually 
agreed,  by  and  between  G  H  of  LincoWs-Inn,  £s* 
quire,  on  the  behalf  of  H  I  and  I K,  Esqrs.  trustees 
for  the  Crown,  and  Lords  of  the  manor  of  Dash- 
wood  North,  and  M  N  of  Gray's-Inn,  Gentleman, 
on  behalf  of  the  Lords  of  the  manor  of  Dashwood, 
to  abide  by  the  decision  and  award  of  the  said  A  B, 
to  be  made  by  and  with  the  assistance  of  me  the 
said  J  S,  in  the  premises ;  and  that  such  decision 
and  award  should  be  final  and  conclusive  accord* 
ingly.     Now,  know  all  men  by  these  presents,  that 
I,  the  said  J  S,  having  so  undertaken  to  assist  the 
said  commissioner,  and  having  heard  and  examined 
the  allegations,  proofs,  and  witnesses  of  the  said  re- 
spective Lords,  and  duly  considered  the  premises, 
do  hereby  award,  adjudge,  and  declare,  that  the 
said  map  and  plan  so  made  by  the  said  commission- 
er, is  correct  and  proper ;  and  that  all"  such  and  so 
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much  of  the  said  waste  or  common  as  is  by  the  said 
map  or  plan  comprized  in  the  said  part  of  the  said 
common  or  waste  so  to  be  divided^  allotted^  and  in- 
closed;  shall  and  ought  to  be  so  comprized^  and  shall 
and  ought  to  be  divided^  allotted,  and  inclosed,  ac- 
cording to  the  directions  of  the  said  first-mentioned 
Act  of  Parliament.  And  I  do  hereby  advise  the 
said  A  B  to  ascertain,  set  out,  determine,  and  fix 
the  boundaries  of  said  part  of  the  said  common  or 
waste,  according  to  the  said  map  or  plan. 

In  witness  whereof,  &c. 

Signed  and  published,  &c. 
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Dedarationy  in  AMsnmpsitJvr  Money  awarded  upon 

a  parol  Submission. 

Yorkskirey  (to  wit) : —  A  B  complains  of  C  D  be- 
ing in  the  custody  of  the  Marshal  of  the  Marshal- 
sea  of  our  Lord  the  now  King^  before  the  King  him- 
self^ of  a  plea  of  trespass  on  the  case^  &c. —  For  that 
whereas  on  the  19th  day  of  November^  in  theyekr 
of  Our  Lord  1816^  at  Doncaster^  in  the  County  of 
York;  certain  disputes  and  differences  had  arisen^ 
and  were  then  and  there  depending  between  the 
said  A  B  and  the  said  C  D^  of  and  conceming;(a) 
&c.  And  thereupon^  for  the  ending  and  determi- 
nation of  the  said  disputes  and  differences^  the  said 
A  B  and  the  said  C  D^  on  the  same  day  and  year 
aforesaid;  at;  &c.  aforesaid;  submitted  themselves 
respectively  to  the  award  and  adjudication  ,of  E  F 
and  G  H;  arbitrators  chosen;  elected;  and  nomina- 
ted by  and  between  the  said  A  B  and  the  said  C  D; 
to  arbitrate;  judge;  and  deteimine  the  said  disputes 
and  differences  between  the  said  A  B  and  the  said 


(a)  It  b  not  necessarv,  but  usual,  to  stite  the  subject  of  dispute.     2  SHund. 
6|.p.    n.  (1).  • 
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C  D^  as  aforesaid  s  And  thereupon  the  said  C  D 
afterwards^  to  wit^  on  the  same  day.  and  year 
aforesaid^  at^  &c.  aforesaid^  in  consideration  that 
the  said  A  B,  at  the  special  instance  and  request  of 
the  said  C  D^  had  undertaken  and  faithfully  prom- 
ised  the  said  C  D^  to  fulfil  the  award  so  as  afore- 
said to  be  made  by  the  said  E  F  and  G  H^  ia  all 
things  on  the  part  of  the  said  A  B  to  be  performed 
and  fulfilled^  the  said  C  D  undertook^  and  then  and 
there  faithfully  promised  the  said  A  B  to  fulfil  and 
perform  the  said  awards  in  all  things  on  the  part  of 
the  said  C  D  to  be  performed  and  fulfilled  ;  and  the 
said  A  B  in  fact  says^  that  the  said  £  F  and  G  H 
afterwards^  to  wit^  on  the  same  day  and  year  afore- 
said^ at^  &c.  aforesaid^  having  taken  upon  themselves 
the  burthen  of  arbitrating  and  adjudging  upon  the 
said  disputes  and  dilFerences  between  the  said  A  B 
and  the  said  C  D^  did  make  their  certain  aw^ard^(i) 
of  and  upon  the  said  disputes  and  differences.  By 
which  said  awards  they  the  said  £  F  and  G  H  did 
order^  direct^  and  adjudge,  that  the  said  C  D  should 
on,  &c.  at,  &c.  pay  to  the  said  A  B  the  sum  of  21/. 
in  full  satisfaction  and  discharge  of  all  claims  and 
demands  of  him  the  said  A  B  upon  the  said  C  D, 
for  and  in  respect  of  the  said  disputes  and  differ- 
ences ;  of  which  said  award,  the  said  C  D  after- 
wards, to  wit,  on,  &c.  at,  &c.  had  notice.  And 
the  said  A  B  in  fact  further  saith,  that  although 
the  said  C  D  was  afterwards,  to  wit,  on^  &c.  at,  &c. 


(b)  If  it  wevc  a  coii<litba  of  the  subraisuon,  ihat  llie  av/anl  sliouIJ  be  in  urit- 
inguiidcrthehand&of  the  arbitrators^  this  should  be  avcivtl.  See  Kvci'ai'tl  v. 
Patersou,  2  Marshall,  304. 
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requested  by  him  the  said  A  B  to  pay  the  said  sum 
of  21/.,  according  to  the  tenor  and  effect  of  the  said 
awards  and  of  his  said  promise  and  undertakings 
yet  the  said  C  D^  not  regarding  his  said  promise  and 
undertaking,  but  contriving  to  defraud  the  said  A  B 
in  this  behalf,  did  not,  nor  would,  when  he  was  so 
requested  as  aforesaid,  or  at  any  time  afterwards,  pay 
to  the  said  A  B  the  said  sum  of  21/.,  or  any  part 
thereof,  but  hath  at  all  times  hitherto  wholly  refus- 
ed and  neglected,  and  still  refuses  and  neglects  so 
to  do,  to  wit,  at,  &c.  aforesaid. 

7b  this  count  should  be  added  one  on  the  plain- 
tiff^ s  original  demand^  which  formed  the  subject  of 
the  reference^  a  count  on   the  account  stated^  and 
breach. 


Declaration  in  Assumpsit^  by  ExecutorSjfor  Money 
due  upon  an  Award  between  the  Plaintiff^ s  Tes- 
tator and  the  Defendants  Intestate.{a) 

Middlesex^  (to  wit :) — A  B  and  C  D,  executors, 
&e.  of  M  H,  deceased,  complain  of  I  H,  being, 
Ac. — ^For  that  whereas  on  the  11th  day  of  June, 
A.  D.  1764,  at,  &c.  divers  disputes,  difierences, 
and  controversies  had  arisen,  and  were  then  and 
there  depending  between  the  said  M  H,  in  her 
lifetime,  and  one  R  H ;  and  thereupon,  for  the 
putting  an  end  to  the  said  differences,  disputes, 
and  controversies,  the  said  M  H,  in  her  lifetime, 

(a)  Dfbt  upon  the  award  would  not  lie  bthis  case.    See  Bowyer  t».   Gar- 
land, Crou  Eliz.  600. 
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and  the  said  R  H^  on  the  same  day  and  year  afore- 
said^ at^  &c.  aforesaid^  submitted  themselves  to 
stand  in  the  awards  order^  arbitrament^  final  end 
and- determination  of  F  W^  of^  &c.  and  B  G^  of^&c. 
arbitrators  indifferently  named^  elected^  and  chos* 
en^  as  well  on  the  part  and  behalf  of  the  said  R  H 
as  of  the  saidM  H^  to  arbitrate^  awards  order,  judge^ 
and  determine  of  and  concerning  the  said  disputes^ 
differences^  and  controversies^  so  as  the  said  award 
should  be  made  in  writings  ready  to  be  delivered 
to  the  said  parties  in  difference^  or  to  such  of 
them  as  should  require  the  same^  on  or  before 
the  29th  day  of  September  then  next  ensuing: 
And  whereas  afterwards^  and  within  the  time 
in  that  behalf  limited  for  the  said  F  W  and  B  6 
to  make  their  award  concerning  the  premises 
as  aforesaid^  to  wit^  on  the  29th  day  of  September 
1764,  the  said  F  W  and  B  G^  in  due  manner  made 
their  award,  order,  and  determination,  in  writing, 
of  and  concerning  the  premises,  so  referred  to  them 
as  aforesaid,  then  ready  to  be  delivered  to  the  said 
R  H  and  M  H,  and  bearing  date  the  day  and  year 
last  aforesaid,  whereby  they  the  said  F  W  and  B  G 
did  then  and  there,  amongst  other  things,  award, 
that  the  said  R  H,  his  executors  or  administrators, 
should,  on  or  before  the  25th  day  of  March  then 
next  ensuing  the  date  of  the  said  award,  well  and 
truly  pay,  or  cause  to  be  paid  unto  the  said  M  H, 
her  executors,  administrators,  or  assigns,  the  sum 
of  983/.,  with  interest  for  the  same,  after  the  rate 
of  4/.  by  the  hundred  by  the  year,  from  the  day 
of  the  date  of  the  said  award.     And  the  said  F  W 
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and  B  O  did  then  and  there  in  their  said  award 
fcrther  award  and  order^  that  the  said  R  H  should^ 
within  the  space  of  one  month  then  next  ensuing^ 
execute  to  the  said  M  H  a  general  release  of  all 
suits,  actions,  damages,  accounts,  reckonings,  and 
demands  whatsoever,  from  the  beginning  of  the 
worid  to  the  day  of  the  date  of  the  therein  recited 
bonds  of  arbitration  ;  and  that  the  said  M  H  should, 
within  the  same  time,  in  like  manner  execute  to 
the  said  R  H,  a  like  general  release  of  all  suits,  ac^ 
tions,  damages,  accounts,  reckonings,  and  de- 
mands whatsoever,  from  the  beginning  of  the  world 
to  the  day  of  the  date  of  the  said  recited  bonds  of 
arbitration ;  of  all  which  said  several  premises,  he  the 
said  R  H  afterwards,  to  wit,  on  the  29th  day  of  Sep- 
tember aforesaid,  in  the  year  aforesaid,  at,  &c.  afore^ 
said^  had  notice.  And  the  said  plaintiffs  in  fact  say, 
that  the  said  R  H  afterwards,  and  after  the  making 
of  the  said  award,  to  wit,  on  the  first  day  of  October 
1765,  at,  &c.  aforesaid,  died  intestate,  possessed  of 
and  entitled  unto  divers  goods,  chattels,  and  elFects 
of  great  value,  to  wit,  of  the  value  of  3000/.  And 
the  said  plaintiffs  further  say,  that  administration  of 
all  and  singular  the  goods,  chattels,  and^creditsof  the 
said  R  H^  at  the  time  of  his  death,  after  the  death  of 
the  said  R  H,  to  wit,  on,  &c.  at,  &c.  aforesaid,  by 
Frederick,  by  Divine  Providence  Archbishop  of 
Canterbury,  Primate  of  all  England,  and  Metropoli- 
tan, was  in  due  manner  committed  to  the  said  I  H, 
to  wit,  at,  &c.  aforesaid  ;  and  by  virtue  thereof, 
she  the  said  I  H,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at,  &c.  aforesaid,  became,  and 

43 


323  PLEADINGS. 

was  possessed  of  divers  goods  and  ehatteb  whieh 
were  the  goods  and  chattels  df  the  said  R  H^  at  the 
time  of  his  death.  And  the  said  plaintiffs  fiirther 
say^  that  the  said  M  H^  afterwards^  to  wit^  on^  &c. 
tty  &c.  aforesaid,  made  her  last  will  and  testament 
in  writing,  and  thereby  constituted  and  appointed 
them  the  said  plaintiffs,  executors  thereof;  and  af- 
terwards, to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  aforesaid,  died.  And  the  said  plaintiffs  fur- 
ther say,  that  the  said  sum  of  983/.,  in  the  said  a- 
ward  mentioned,  at  the  time  of  the  death  of  the 
said  M  H,  was  wholly  due,  owing,  and  unpaid  to 
the  said  M  H.  By  reason  of  which  premises,  the 
said  I  H,  as  administratrix  as  aforesaid,  became  lia- 
ble to  pay  to  the  said  plaintiffs,  as  executors  as  afore- 
said, the  said  sum  of  983/.  in  the  said  award  men- 
tioned, together  with  interest  for  the  same,  from  the 
day  of  the  date  of  the  said  award,  after  the  rate  of 
4/.  by  the  hundred  by  the  quarter ;  and,  being  so 
liable,  she  the  said  I  H,(A)  in  consideration  thereof, 
afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff,  to  pay 
them  the  said  sum  of  money  last  mentioned,  togedi- 
er  with  interest  for  the  same  as  aforesaid,  when,  &c. 
requested. 

2d  Count. — And  whereas  the  said  I  H,  as  admin- 
istratrix of  the  said  R  H  as  aforesaid,  afterwards, 
to  wit,  on  the  11th  day  of  June,  A.  D.  1772,  at, 
&e.  aforesaid,  was  indebted  to  the  said  plaintiffs 

I^P— .— — ^^^  II  ■     ■  ■III-  ■■!      I      .        Ill  ^— »^.1fc».M  I       I  — >^»l^.l^— .      «  W        ■  .    .  I     « 

(6)'Ndt  njin^  **  at  admrnlstratrix  ;*  Tide  poif. 
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as  executors  of  the  said  M  H,  as  aforesaid^i  in  t^e 
sum  of  1000/.  of^  &c*  upon  and  by  virtue  of  a  cer- 
tain other  award  made  by  the  said  I  W  and  B  O^ 
upon  and  in  pursuance  of  a  certain  other  submission 
before  that  time  made  and  entered  into  by  the  said 
R  H  and  the  said  M  H,  to  the  awards  order^  arbi- 
tramenty  final  end  and  determination  of  the  said  J 
W  and  B  G^  of  and  concerning  all  manner  of  ac- 
counts and  actions^  cause  and  causes  of  action^  suits^ 
bills^  bonds^  specialties^  judgments^  executions^  ex- 
tentSy  quarrels^  controversies^  trespasses^  damages^ 
and  demands  whatsoever^  at  any  time  or  times  be- 
fore the  last-mentioned  submission^  had^  made^  mov- 
ed^  brought;  commenced^  sued^  prosecuted^  done^ 
suffered;  committed;  or  depending  by  or  between 
them;  or  either  of  them ;  and  being  so  indebted; 
&c.  {as  in  last  count).  And  whereaS;  &c.  [3d 
count  far  money  had  and  received  by  the  said  defen- 
danty  CLS  administratrix,  ^c.  to  the  use  of  the  plain- 
tiffs ;  and  common  conclusion  to  all  the  counts, 
that  the  defendant  hath  not  paid  the  several  sums 
of  money  to  the  plaintiffs  as  executors,  ^c]  Dam- 
age 1;200/:^  &c. 

To  the  foregoing  declaration  the  defendant  plead- 
ed; 1st;  non  assumpsit ;  2dly;  plene  administravit  f 
3dly;  a  bond  debt  out-standing;  and  plene  adminis- 
irtwit  ultra.  And  to  these  several  pleas  the  plain- 
tiff replied;  and  took  issue. 

The  name  of  the  case;  to  the  pleadings  in  which 
the  above  declaration  belonged;  was  Raine  and  a- 
nother;  executors  of  Mary  bughes  v.  Isabella  Hugh- 
es, administratrix  of  L  Hughes.     The  cause  was  tri- 
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ed  before  Lord  Mansfield^  at  the  Sittings  after  Trin- 
ity Term,  1774,  when  the  jury  found  a  verdict  for 
the  plaintiffs  on  the  first  issue,  and  gave  483/.  dam- 
ages, besides  costs  of  suit ;  but  they  found  for  the  de- 
fendant on  the  two  last  issues,  that  she  had  fully  ad- 
minbtered  the  goods  of  her  intestate.  On  a  motion 
for  a  new  trial  in  the  Michaelmas  Term  following^ 
the  Court  of  King's  Bench  were  unanimously  of 
opinion,  that  the  verdict  was  well  founded,  both  on 
the  facts  and  on  the  law.  In  Easter  Term,  follow- 
ing, the  defendant  brought  a  writ  of  error  in  the 
Exchequer  Chamber  to  reverse  the  judgment  of  the 
Court  of  King's  Bench,  and  assigned  the  following 
causes  :  that,  by  the  record  and  proceedings^  it  ap- 
peared, that  the  said  defendant  was  impleaded,  as 
the  administratrix  of  the  goods  and  chattels  which 
were  of  I  H  deceased;  yet  that  the  judgment  was 
given  generally,  and.  without  any  regard  to  her  hav- 
ing(a)  goods  and  chattels  of  the  said  I  H  in  her 
hands  to  be  administered,  which  is  against  the  law 
of  the  land.  And  also,  that  the  said  declaration  in 
the  record  mentioned,  and  upon  which  the  judg- 
ment was  given  inform  aforesaid,  and  the  matters 
therein  contained  were  not  sufficient  in  law  to  main- 
tain the  said  action  of  the  said  plaintifis. 

The  plaintiffs  rejoined  in  error ;  and  upon  argu- 
ment in  the  Exchequer  Chamber,  two  reasons  were 
urged  on  the  part  of  the  defendant  as  objections  to 
the  validity  of  the  judgment :  1st,  that  the  promise, 

as  stated  in  the  declaration,  for  want  of  a  legal  con- 

■  ^    -         ■■         II       ■ 

(a)  The  judgment  was  entered  on  the  first  issue ,  ^eneralfyt  against  the  de- 
fendant de  bonis  propriit. 
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sideration^  could^  by  no  means^  be  construed  as*  a 
promise  to  charge  the  defendant  personally^  or  oth- 
erwise than  as  administratrix^  out  of  the  assets  of 
her  intestate.  ^ 

2dly^  That^  in  order  to  found  a  personal  promise 
by  the  defendant^  it  should  have  been  stated  in  the 
declaration^  that  such  promise  was  made  in  writing ; 
which  not  being  done,  the  promise  to  charge  the  de- 
fendant personally  was  void  in  law.  For  these  rea- 
sons^  but  principally  for  the  first,  the  judgment  of 
the  King^s  Bench  was  reversed  in  the  Exchequer 
Chamber.  And  this  judgment  of  the  Exchequer 
Chamber  was  afterwards  affirmed  in  the  House  of 
Lords. 

For  some  account  of  the  proceedings  before  the 
House  of  Lords,  see  7  T.  R.  350.  note. (a) 


Declarationy  in  Assumpsit^  upon  an  Award  made 
under  an  Order  of  Nisi  Prius  at  the  Assizes. 

For  that  whereas,  before  the  making  of  the  pro- 
mise and  undertaking  hereinafter  next  mentioned, 
to  wit,  in Term,  A.  D.  1807,  a  certain  ac- 
tion upon  the  case  upon  promises  was  depending  in 
the  Court  of  our  said  Lord  the  King  himself,  (the 
said  court  then  and  there  being  held  at  Westmin- 
ster^ &c.)  in  which  said  action  the  said  A  B  was 
plaintiff,  and  the  said  C  D  defendant,  and  such  pro- 
ceedings were  thereupon  had  in  the  said  action,  that 
the  same  afterwards,  (to  wit)  at  the  assizes  held  at 
the  castle  of  York,  in  and  for  the  county  of  York, 


326  PLEADINGS. 

on  Saturday^  the  eleventh  day  of  July^  in  the  year 
aforesaid^  came  on  to  be  tried  at  nisi  priua,  by  a 
jury  of  the  county^  before^  Ac. ;  and  it  was  then  and 
there  ordered  by  the  Court  at  nisi  prius^at  the  assises 
so  holden  as  aforesaid^  by  and  with  the  consent^  &c. 
\^that  all  matters  in  differeneej  ^e.  should  he  refer- 
red to  W  W^  as  in  the  order  ;  then  state  fnutuat 
promises  to  performj  fulfUj  and  keep  sueh  awardj 
order^  arbitramentj  4r^*'\  And  the  said  plaintiff 
further  says  that  the  said  W  W  afterwards^  and  be- 
fore the  fourth  day  of  Michaelmas  Term  in  the  year 
aforesaid^  to  wit^  on  the  eleventh  day  of  August^  in 
the  year  aforesaid,  at,  &c.  took  upon  himself  the 
burden  of  the  said  reference ;  and  having  been  at- 
tended by  the  parties  and  their  attomies,  and  hav- 
ing heard  and  examined  their  respective  witnesses, 
and  the  evidence  to  him  the  said  W  W  produced, 
and  having  heard  the  allegations  of  the  said  parties^ 
and  perused  their  accounts,  &c.  he  the  said  W  W, 
afterwards  and  before  the  said  fourth  day  of  Mich- 
aelmas Term  in  the  year  aforesaid,  to  wit,  on  the 
said  eleventh  day  of  August  at,  &c.  aforesaid,  did, 
by  a  certain  writing  under  his  hand,  make,  and  pub- 
lish his  award  in  writing,  of  and  concerning  the  pre- 
mises to  him  the  said  W  W,  referred  as  aforesaid, 
in  manner  following,  (that  is  to  say)  [here  set  out 
the  awardj  ^c.  then  state  the  breach^  ^c]  2d  Count. 
— And  whereas  also  before,  &c.  on,  &c.  a  certain 
other  action,  &c.  as  in  the  1st  county  [and  then  that 
the  said  plaintiff  and  defendant  afterwards j  to  wit^ 
on,  ^c.  aty  ^c.  mutualljf  agreed  that  it  should  be 
referred  to  the  award  of  the  said  W  Wto  settle  all 
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matters  in  difference  between  the  said  parties^  in 
the  said  first-mentioned  cause,  to  order  and  deter- 
mine, 4f^.  {as  in  the  order)  then  state  the  award 
and  6reacA.](e) 


Declaration)  in  Assumpsit,  upon  an  Award,  under 
a  Submission  by  Agreement. 

For  that  whereas  heretofore^  and  at  the  time  of 
the  making  of  the  promise  and  undertaking  of  the 
said  defendants  herein  after  next  mentioned^  a  cer- 
tain action^  before  then  commenced  and  prosecuted 
by  and  at  the  suit  of  the  said  plaintiffs  against  the 
said  defendants  in  His  Majesty's  Court  of  Exchequer^ 
to  recover  a  certain  other  balance  of  account  alleged 
to  be  due  and  owing  from  the  said  defendants  to  the 
said  plaintif&^  was  then  and  there  depending  in 
the  same  courts  and  thereupon^  in  order  to  settle  the 
said  action^  the  said  plaintiffs  and  the  said  defendants 
heretofore,  to  wit,  on  the  day  of  , 

in  the  year  of  Our  Lord  ,  at,  &c.  agreed  to 

refer  the  said  action  to  the  award,  order,  final  end 
and  determination  of  one  E  F,  and  of  such  other 
person  as  should  be  nominated  and  appointed  by 
the  said  defendants,  within  fourteen  days  from  the 
day  and  year  aforesaid,  and  of  such  third  person  as 
should  be  nominated  and  appointed  by  the  said  E 
F  and  the  said  other  person,  so  as  aforesaid  to  be 
nominated  and  appointed  by  the  said  defendants ; 

{e)  For  more  precedents  of  awards  in  assampsit,  See  2  Chittji  79. 1  Went> 
vortb,  90— 1(K>.     1  Saund.  28.  a.    8  1*.  B.  671. 
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and  that  the  award  of  the  said  three  arbitrators^  or 
any  two  of  them^  should  be  binding  and  conclusive 
upon  them  the  said  plaintiffs  and  defendants  re- 
spectively^ so  as  the  said  award  should  be  made 
within  two  calendar  months  from  the  day  and  year 
aforesaid.  And  it  was  further  agreed,  by  and  be- 
tween the  said  plaintiffs  and  the  said  defendants, 
that  the  said  award  should  be  made  a  rule  of  the 
said  Court  of  Exchequer,  and  that  the 'costs  should 
abide  the  event  of  the  said  award,  as  if  a  ver- 
dict had  been  obtained  in  the  said  action ;   and 

that  such  arbitration  should  take  place  at  B ? 

and  afterwards,  to  wit,  on  the  same  day  and  year 

last  aforesaid,  at  B aforesaid,  in  the  county 

aforesaid,  in  consideration  of  the  premises,  and  al- 
so in  consideration  that  the  said  plaintiffs,  at  the 
special  instance  and  request  of  the  said  defendants* 
had  then  and  there  undertaken  to  perform  and  ful- 
fil such  award  to  be  made  between  the  said  plaint- 
iffs and  the  said  defendants,  as  aforesaid,  in  all  things 
on  their  part  to  be  performed  and  fulfilled,  and  to 
pay  the  costs  of  the  said  action  to  them  the  said  de- 
fendants, if  the  event  of  the  said  award  should  be 
in  favour  of  them  the  said  defendants,  thev  the  said 
defendants  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiffs  to  perform  and  fulfil 
such  award  in  all  things  on  their  part  to  be  per- 
formed and  fulfilled,  and  to  pay  the  costs  of  the 
said  action  to  them  the  said  plaintiffs,  if  the  event 
of  the  said  award  should  be  in  favour  of  them  the 
said  plaintiff ;  and  the  said  plaintiffs  in  fact  fur- 
ther say,  that  the  said  defendants  afterwards,  and 


PLEADINGS.  329 

within  fourteen  days  from  the  day  and  year  last 
aforesaid^  to  wit^  on  the  day  of  in  the  year 
at  B  aforesaid^  nominated  and  appointed 
one  O  H  to  be  an  arbitrator  with  the  said  £  F^  in 
the  premises  aforesaid^  and  that  the  said  E  F  and 
G  H  having  taken  upon  themselves  the  burthen  of 
the  said  arbitration^  afterwards  to  wit;  on  the 
day  of  in  the  year  last  aforesaid^  duly  nomina- 
ted and  appointed  one  J  K^  as  the  third  arbitra- 
tor with  them  the  said  £  F  and  G  H  in  the  premi- 
ses aforesaid;  to  wit^  at  B aforesaid^  in  the 

county  aforesaid.  And  the  said  plaintiffs  in  fact 
further  say^  that  afterwards^  and  within  two  calen- 
dar months  from  the  day  and  year  j  ust  above  mention- 
ed;  to  wit;  on  the  day  of  in  the  year  Is^st 
aforesaid;  the  said  arbitration  having  before  then  ta- 
ken place  at  B aforesaid;  the  said  £  F  and  G 

H;  being  two  of  the  said  arbitrators  did  make  their 
certain  award  between  the  said  plaintiffs  and  the 
said  defendants  of  and  concerning  the  premises;  to 
wit;  at;  &c.  and  did  thereby  then  and  there  award; 
order;  and  direct;  amongst  other  things;  that  the 
said  defendants;  or  one  of  them;  should  well  and 
truly  pay;  or  cause  to  be  paid;  to  the  said  plaint- 

ifis  or  one  of  them;  the  sum  of /.  of  lawful 

British  money;  in  full  for  all  damages  sustained  by 
them  in  the  said  action;  being  the  balance  of  ac- 
count which  they  the  said  £  F  and  G  H  found  to  be 
due  and  owing  from  the  said  defendants  to  the 
said  plaintiffs  at  the  office  of  Messrs.  L  and  M  so- 
licitors; situate  in  ;  between  the  hours 
of  ten  and  twelve  of  the  clock  in  the  forenoon^  on 

44 
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the  day  of  then  next  ensuing  $  of 

which  said  award  the  said  defendants  afterwards,  to 
wit^   on  the  same  day  and  year  last  aforesaid,  at 

B aforesaid^  in  the  county  afidresaid,  had  notice ; 

yet  the  said  defendants  not  regarding  their  said 
promise  and  undertaking  so  made  as  aforesaid,  did 
noty  nor  would^  nor  did  nor  would  either  of  them 
pay^  or  cause  to  be  paid  to  the  said  plaintiffs,  or 
either  of  them,  the  said  sum  of  /.,  or  any  part 

thereof^  on  the  said  day  of  at  the  said 

office  of  Messrs.  L  and  M^  according  to  the  tenor 
and  effect  of  the  said  award,  or  elsewhere,  or  at  any 
other  time  whatsoever,  although  the  said  defendants 
afterwards^  to  wit,  on  the  same  day  and  year  last  a- 
foresaid,  at  B aforesaid,  in  the  county  afore- 
said, were  requested  by  the  said  plaintiffs  so  to  pay 
them  the  said  sum  of  /.,  but  have  hitherto 

wholly  refused  and  neglected^  and  still  do  refuse 

and  neglect  so  to  do,  to  wit,  at  B aforesaid, 

in  the  county  aforestud.  And  the  said  plaintiffs  in 
fact  further  say,  that  the  costs  of  the  said  action 
amounted,  in  the  whole,  to  a  large  sum  of  money,  to 
wit,  the  sum  of  /,,  of  lawful  money  of  Great 

Britain,  of  which  the  said  defendants  afterwards, 
and  after  the  making  of  the  said  award,  to  wit,  on 
the            day  of  in  the  year  of  Our  Lord 

^  at  B aforesaid,  in  the  county  afore- 
said had  notice,  and  were  then  and  there  requested 
by  the  said  plaintiffs,  to  pay  them  the  said  last-men- 
tioned sum  of  money  according  to  their  said  prom- 
ise and  undertaking  as  aforesaid ;  yet  the  said  de- 
fendants, not  regarding  their  said  last-mentioned 
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promise  and  undertakings  did  not^  nor  would^  when 
they  were  so  requested  as  aforesaid^  or  at  any  other 
time  whatsoever^  pay  the  said  last-mentioned  sum 
of  money^  or  any  part  thereof^  to  the  said  plaintiffs^ 
or  either  of  them,  but  have  hitherto  wholly  refused 
and  neglected,  and  still  do  refuse  and  neglect  so  to 
do»y  to  wit,  at  B  aforesaid,  in  the  county  a- 

foresaid. 


Declaration  in  Debt,  on  an  Award  under  Seal. 

For  that  whereas  heretofore,  to  wit,  on,&c.  at,  &c. 
divers  disputes  and  differences  having  arisen  and  ex- 
isting between  the  said  plaintiff  and  the  said  defen- 
dant, they  the  said  plaintiff  and  defendant,  for  the 
putting  an  end  to,  and  adjusting  the  said  disputes 
and  differences,  then  and  there  mutually  submitted 
themselves  to  the  award,  &c.  of  one  R  F,  an  arbi- 
trator indifferently  named,  elected,  and  chosen,  as 
well  on  the  part  and  behalf  of  the  said  defendant  as 
of  the  said  plaintiff,  to  award,  order,  judge,  and  de- 
termine, of  and  concerning  all  matters  in  dispute  and 
difference  then  subsisting  between  the  said  plaintiff 
and  the  said  defendant,  so  as  the  said  R  F  should 
make  his  award,  in  writing  under  his  hand  and  seal, 
ready  to  be  delivered  to  the  said  parties  on  or  be- 
fore the  15th  day  of  June  then  next  ensuing.  And 
the  said  plaintiff  in  fact  saith,  that  the  said  R  F, 
the  arbitrator  aforesaid,  having  taken  upon  himself 
the  burthen  of  the  said  arbitration,  did  afterwards, 
to  wit,  on  the  said  13th  day  of  June,  in  the  year 
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aforesaid^  at^  &c.  aforesaid^  duly  make  his  award 
in  writings  under  his  hand  and  seal^  of  and  concern- 
ing the  premises  so  referred  to  him  as  aforesaid^ 
and  did  thereby  then  and  there  (among  other 
things)  award  and  determine^  that  on  a  balance  of 
all  accounts  between  the  said  parties,  there  was  due 
and  owing  from  said  defendant  to  the  said  plaintilT^ 
the  sum  of  61/.  lOs. ;  which  said  sum  of  61/.  10«.^ 
the  said  R  F  did  thereby  then  and  there  award,  or- 
der, and  direct,  should  be  paid  by  the  said  defend- 
ant to  the  said  plaintiff,  on  Saturday  10th  of  June 
then  instant,  between  the  hours  of  eleven  and  one, 
at  the  house  of  one  G  H,  the  attorney  for  the  said 
plaintiff ;  of  which  said  award,  the  said  defendant, 
afterwards,  to  wit,  on  the  said  15th  day  of  June,  in 
the  year  aforesaid,  at,  &c.  aforesaid,  had  notice ; 
yet  the  said  defendant  did  not  pay,  or  cause  to  be 
paid  to  the  said  plaintiff,  the  said  sum  of  61/.  IO9., 
or  any  part  thereof,  at  the  time  and  place  im  and  by 
the  said  award  appointed  for  the  payment  thereof 
as  aforesaid,  nor  hath  he  since  paid  the  same  to  the 
said  plaintiff  at  any  other  time  or  place  whatsoever, 
but  hath  therein  wholly  failed,  and  made  default, 
and  the  said  sum  of  61/.  10^.  is  still  wholly  due  and 
unpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid, 
whereby  an  action  hath  accrued  to  the  said  plaintiff, 
to  demand  and  have  of  the  said  defendant  the  said 
sum  of  61/.  10*.  above  demanded. 

•Add  a  count  on  an  account  stated,  in  debty  and 
common  conclusion^ 
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Declaration  in  Debtf  upon  an  Award  made  by  an 

Umpire. 

A  fi  complains  of  C  D^  &c. — For  that  whereas^  on 
the  4th  day  of  October,  in  the  year  of  Our  Lord 
1764,  at  Stone,  in  the  county  of  Stafford,  certain 
disputes  and  differences  having  arisen,  and  being  de- 
pending between  the  said  A  B  and  the  said  C  D, 
they  the  said  A  B  and  the  said  C  D,  on  the  same 
day  and  year  aforesaid,  at,  &c.  aforesaid,  submitted 
themselves  to  stand  to  the  award,  order,  arbitrament, 

final  end  and  determination  of  £  F,  of  W ,  in 

the  said  county,  and  G  H,  of  T ^   in  the  said 

county,  Esquires,  arbitrators  indifferently  named, 
elected,  and  chosen,  as  well  on  the  part  of  the  said 
C  D  as  of  the  said  A  B,  so  as  the  said  award  should 
be  made  in  writing,  under  their  hands  and  seals,  rea- 
dy to  be  delivered  to  the  said  parties  in  difference, 
or  such  of  them  as  should  require  the  same,  on  or  be- 
fore the  4th  day  of  November  then  next  ensuing ;  but 
if  the  said  arbitrators  did  not  make  such  their  award 
on  or  before  the  said  last-mentioned  day,  then  to  the 
award,  umpirage,  order,  arbitrament,  final  end  and 

determination  of  one  L  M,  of  W ^  so  as  the  said  L 

M  should  make  his  award  in  writing,  under  his  hand 
and  seal,  ready  to  be  delivered  to  the  said  parties  in 
difference,  or  such  of  them  as  should  require  the 
same,  on  or  before  the  14th  day  of  November  then 
next  ensuing.  And  the  said  A  B  further  says,  that 
the  said  E  F  and  G  H  did  not  make  any  award  in 
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writing  between  the  said  parties^  of  and  concerning 
the  said  premises,  under  their  or  either  of  their 
hands,  on  or  before  the  said  14th  day  of  November  in 
that  behalf  mentioned,  and  that  the  said  £  F  and  G 
H,  not  having  made  any  award  therein  as  aforesud^ 
he  the  saidL  M,  the  umpire  aforesaid,  after  the  time 
appointed  for  the  making  of  the  said  award  of  the  said 
E  F  and  G  H,  and  before  the  expiration  of,  and  with- 
in  the  time  limited  and  appointed  for  the  making  of 
the  said  award  of  the  said  L  M^  of  and  concerning  the 
premises,  to  wit,  on  the  14th  day  of  November^  in 
the  year  of  Our  Lord  1764,  at,  &c.  aforesaid,  hav- 
ing taken  upon  himself  the  burthen  of  the  said  um- 
pirage, did  in  due  manner  make  his  award  in  writ- 
ing, under  his  hand  and  seal,  of  and  concerning  the 
premises  aforesaid,  ready  to  be  delivered  to  the  said 
parties  in  diiference,  or  to  such  of  them  as  should 
desire  the  same.  By  which  said  award,  the  said  L 
M  did  then  and  there  award,  arbitrate,  adjudge^ 
and  determine,  that  the  said  C  D,  his  heirs,  execu- 
tors, or  administrators,  shoidd,  on  the  1st  day  of  De- 
cember then  next  ensuing,  between  the  hours  of 
three  and  five  o'clock  in  the  afternoon,  at  the  house 
of  one  P  R,  being  a  public  house  in  Stone  aforesaid, 
well  and  truly  pay,  or  cause  to  be  paid  unto  the  said 
A  B,  his  executors  or  administrators,  the  sum  of  10/.^ 
of  lawful  money  of  Great  Britain,  in  full  satisfaction 
of  all  matters  in  claims  and  demands  of  him  the  said 
A  B,  upon  or  against  the  said  C  D,  for  or  in  respect 
of  the  said  matters  in  controversy ;  nevertheless,  the 
said  C  D  did  not^  nor  would  on  the  said  day  and  at 
the  said  place  in  the  said  award  and  umpirage  in  that 
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behalf  appointed^  nor  at  any  other  time  or  place^  pay 
to  the  said  A  B  the  said  sum  of  10/.  in  the  said  award 
mentioned^  or  any  part  thereof^  nor  hath  he  since 
paid  the  same^  or  any  part  thereof^  although  to  pay 
the  said  sum  of  10/.  the  said  C  D  was  requested  by 
the  said  A  B^  to  wit^  on  the  day  and  at  the  place  in 
and  by  the  said  award  appointed  for  the  payment 
of  the  same^  to  wit^  at  Stone  aforesaid^  in  the  coun- 
ty aforesaid^  whereby  an  action  hath  accrued^  <ftc. 


Declaration  in  Debty  on  an  Award  made  under  a 
Submission  by  order  of  a  Judge  o/  K  B. 

For  that  whereas  diviers  disputes^  controversies^ 
and  differences  having  arisen,  and  being  depending 
between  the  said  J  and  D,  of  and  concerning  divers 
sums  of  money  claimed  by  the  said  J,  to  be  due  to 
him  from  the  said  D,  and  also  of  and  concerning  an 
agreement  for  the  purchase  by  the  said  D  from  the 
said  J,  of  the  lease,  good- will,  and  fixtures  of  a  cer- 
tain house  and  premises  used  as  a  baker^s  shop  in 
Whitcombe-street,  Charing-cross,  in  the  county  of 
Middlesex,  the  said  J  in  or  as  of  Trinity  term  in 
the  fifty  third  year  of  the  reign  of  our  Lord  the 
King,  commenced  an  action  at  law  in  His  Majes- 
ty's  court  of  K.  B.  at  Westminster  against  the  said 
D,  for  the  recovery  from  her  of  the  said  sums  of 
money  so  claimed  by  the  said  J  ;  and  which  said 
action,  at  the  time  of  the  making  of  the  order  here- 
inafter mentioned,  w&s  depending  and  undeter- 
mined^ to  wit,  at^  &c. ;  and  thereupon  theretofore, 
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to  wit^  on  the  nineteenth  day  of  January^  in  the 
year  .of  Our  Lord^  1813^  at  and  by  an  order  of  the 
Honourable  Mr.  Justice  Le  Blanc^  made  in  the 
said  action^  dated  the  day  and  yea^  last  aforesaid^ 
it  was^  amount  other  things^  ordered,  with  the 
consent  of  the  attomies  on  both  sides  in  the  said 
cause,  that  the  said  cause,  and  all  matters  in  differ- 
ence between  the  said  parties  thereto  should  be 
referred  to  the  award,  order,  arbitrament,  final  end 
and  determination  of  W  W,  esquire,  so  that  he 
should  make  and  publish  his  award  in  writings  of 
and  concerning  the  matters  aforesaid,  ready  to  be 
delivered  to  the  said  parties,  or  either  of  them  re- 
quiring the  same,  on  or  before  the  1st  day  of  Michael- 
mas Term,  in  the  fifty-fourth  year  of  the  reign  afore- 
said,and  that  the  costs  of  the  said  action  should  abide 
the  event  of  the  said  award  to  be  made  and  pub- 
lished as  aforesaid,  and  that  the  costs  of  the  said  re- 
ference should  be  in  the  direction  of  him  the  said  ar- 
bitrator :  and  that  the  said  parties  should  and  would 
respectively,  in  all  things,  duly  abide  by  and  per- 
form the  said  award  as  therein  directed.  And  the 
said  J  further  saith,  that  by  another  order  of  the 
said  Mr.  Justice  Le  Blanc,  afterwards,  to  wit,  on, 
&c.  at,  &.C.  aforesaid,  the  time  for  the  said  arbitra- 
tor making  his  said  award  of  and  concerning  the  mat* 
ters  so  referred  to  him  as  aforesaid,  was  duly  enlarg- 
ed until,  Sec.  as  by  such  order,  reference  thereunto 
being  had,  will  more  fully  appear ;  and  the  said  J  in 
fact  saith,  that  afterwards,  and  before  the  expiration 
of  the  said  enlarged  time  for  making  the  said  award, 
to  wit,  on  the  said,  &c.  in  the  year  aforesaid,  at, 
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&e.  aforesaid^  the  said  W  W,  esquire^  in  pursuance 
of  the  said  orders^  having  taken  upon  himself  the  bur- 
den of  the  said  arbitration^  and  having  deliberately 
and  at  large  heard;  read^  and  duly  and  maturely  ex- 
amined;  weigKed^  and  considered^  all  the  allega- 
tionsy  vouchers^  proofs,  and  evidences  brought  and 
fvoduced  before  him  by  and  on  the  part  and  behalf 
of  the  said  parties  respectively,  touching  the  said 
matters  in  difference  between  them  so  referred  to 
him  as  aforesaid,  did,  to  wit,  at,  &c.  make  and  pub- 
lish his  award,  arbitrament,  final  end  and  deter- 
mination of  and  concerning  the  said  premises,  ready 
to  be  delivered  to  the  said  parties  in  difference,  or 
Mich  of  them  as  should  require  the  same,  and  bear- 
ing date  the  said  thirteenth  day  of  November  in  the 
year  aforesaid,  and  did  thereby  then  and  there 
award,  adjudge,  and  determine,  that  the  said  D  was 
justly  and  truly  indebted  to  J,  in  respect  of  his  said 
claims  in  the  said  action  as  aforesaid,  in  the  sum  of 
TOL  of  lawful  money  of  G.  B. ;  and  the  said  W  W 
did  also  thereby  then  and  there  award,  order,  and 
direct,  that  the  said  D  'should  pay  to  the  said  J,  or 
his  order  the  sum  of  70/.  on  the  twenty-seventh  day 
of  the  same  month  of  November,  &c.  [^then  assign 
the  breach  in  nan-payment  of  the  money.  Jjrc. 


Declaration  in  Debt  upon  an  awards  under  a  Sub- 
mission by  mutual  Bonds. 

A  B  complains  of  C  D,  &c.    For  that  whereas  di- 
vers disputes  and  differences  having  arisen,  and  be- 

45 


338  PLEADINGS. 

ing  depending  between  the  said  A  B  and  the  said 
C  D^  the  said  A  B,  heretofore^  to  wit,  on,  &c,  at^ 
&c,  by  a  certain  bond  or  writing  obligatory,  bear- 
ing date,  &e.  became  bound  to  the  said  C  D  in  a 
certain  penal  sum  in  the  said  writing  obligatory 
mentioned ;  and  the  said  C  D  by  a  certain  other 
bond  or  writing  obligatory  bearing  date  &c.  then 
and  there  became  bound  to  the  said  A  B  in  a  cer- 
tain penal  sum  in  the  said  last  mentioned  writing 
obligatory  mentioned ;  which  said  bonds  or  writings 
obligatory  were  respectively  conditioned  to  abide 
the  award,  order,  and  final  determination  of  J  S, 
an  arbitrator  chosen  and  appointed  as  well  on  the 
part  and  behalf  of  the  said  A  B  as  of  the  said 
C  D  to  arbitrate,  award,  order,  and  determine  of 
and  concerning  all  and  all  manner  of  action,  &c. 
[following  the  wards  of  the  eonditiim  ,•]  so  as  the 
said  award  should  be  made  in  writing  under  the 
hand  of  the  said  arbitrator,  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  to  such  of  them 
as  should  require  the  same,  on  or  before,  4r^.  And 
the  said  A  B  further  saith,  that  the  said  J  H,  having 
taken  upon  himself  the  burden  of  the'  said  arbitra- 
tion, did  in  due  manner,  and  within  the  time  limit- 
ed to  him  for  that  purpose,  to  wit,  on  Ac.  at,  &c. 
duly  make  and  publish  his  award  in  writing,  under 
his  hand,  of  and  concerning  the  said  matters  in  dif- 
ference between  the  said  parties,  ready  to  be  de- 
livered to  the  said  parties,  or  such  of  them  as  should 
require  the  same,  and  bearing  date  the  same  day 
and  year  last  aforesaid,  and  did  thereby  then  and 
there  award;  order,  and  direct  that  the  said  O  D 
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Aoold  pay  to  the  said  A  B^  ^.  [sH.  forth  so 
much  of  the  award  as  relates  to  the  payment  of  Ike 
money  J  costsy  ^c.  if  awarded  to  he  paid  to  the  plain- 
iiJT]  of  which  said  award  tibe  said  C  D  afterwards^ 
to  wity  ouy  &c.  at^  &c.  had  notice ;  yet  the  said  C  D 
did  not^  nor  would^  on  the  said  day^  in  and  by  the 
said  award  in  that  behalf  appointed^  pay  to  the  said 
A  B  the  said  sum  of^  &c.  in  the  said  award  men- 
tioned^  or  any  part  thereof^  nor  hath  the  «aid  C  D 
since  paid  the  same  or  any  part  thereof;  although 
to  pay  the  said  sum  of^  &c*  the  said  C  D  was  re- 
quested by  the  said  A  B^  to  wit^  on^  &c.  being  the 
day  in  and  by  the  said  award  appointed  for  the 
payment  of  the  said  sum  of^  &c»  to  wit^  at^  &c.  a- 
foresaid.  Whereby  an  action  hath  accrued  to  the 
said  A  B  to  demand  and  have^  ^.  ^.  [^Adda  count 
<m  an  account  stated  and  common  eonclusion.{fi)\ 


Deelco'ation  in  Debt  on  an  Award  made  ii%  pursu- 
ance of  an  Order  of  Reference  .at  the  Assizes  on 
withdraunng  a  Juror ^  and  where^me  of  the  Ar- 
bitrators refused  to  act. 

Cornwall^  to  wit  :^— M  W,  late  of,  &c.  surgeon, 
was  summoned  to  answer  to  J  M  and  J  P,  gentle- 
men, assignees  of  the  estate  and  effects  of  D  P,  a 
bankrupt,  according  to  the  form  and  effect  of  the 

(a)  Debt  oo  the  ftwftrd  lies  only  vhere  the  ftwunl  is  for  die  payment  ofmon- 
my ;  and  thb  fimn  of  notion  teems  preferable  to  dcelaring  upon  the  sobmiHion 
bond  in  order  to  avoid  the  expense  and  delay  of  a  wiit  of  inquiry,  wkieh  in 
neeesttury  in  the  latter  case,  if  the  defendant  sofiVr  judgroent  by  default.  3ec 
W^leh  V.  IrelMid,  6  B.  R.  613. 
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Statutes^  4rc.  of  a  plea  that  he  render  to  themi  15M. 
of  lawful^  4^.  which  he  owes  to  and  unjustly  detaini) 
from  them^  4*c.  and  thereupon  the  said  J  M  and  J  P 
assignees  as  aforesaid^by  I A  their  attorney  oonplain; 
for  that  whereas  on^  ^.  at^  ^.  divers  dUfereoce^ 
4r^.  had  arisen  and  were  dependih^^  and  suits  at  law 
and  in  equity  were  also  depending  between  the  said 
J  M  and  J  P,  Assignees  as  aforesaid^  ai^  the  said 
M  W^  and  whereas  at  the  assizes  held  at,  ^.  ii 
and  for  the  county  of  C  aforesaid^  on^  ^.  a  cer- 
tain cause^  then  depending  between  the  said  J  M 
and  J  Vf  assignees  as  aforesaid^  and  the  said  M  W^ 
was  then  and  there  to  have  been  tried  between 
them ;  and  whereas  by  an  order  made  at  the  said 
assizes  so  held  at^     c.  inland  for  the  county  afore- 
said^ 00,4*  c.  to  wit^  at^  4r^.  in  the  said  cause, 
wherein  the  said  J  M  and  J  P,  as  assignees  of 
the  estate  and  effects  of  the  said  D  P  were  plain- 
tiffs;  and  the  said  M  W  was  defendant ;  it  was  order- 
ed by  the  Courts  by  and  with  the  consent  of  all  parties 
their  counsel  and  attomies^  that  the  last  of  the  ju- 
rors impannelled  and  sworn  to  determine  the  issue 
joined  between  the  said  parties  in.  that  cause  should 
be  withdrawn^  and  that  all  matters  then  in  (liffe^ 
ence  between  the  said  parties  should  be  referred 
to  the  award,  &c.  of  J  D  and  D  V,  both  of,  &c.  and  J 
R,  of,4*c.  or  to  any  two  of  them;  and  that  the  said 
parties  should  perform  the  award  of  the  said  arbitra- 
tors, or  of  any  two  of  them,  so  as  they  should  make 
and  publish  the  same  of  and  concerning  the  premises 
in  writing  on  or  before  the  first  day  of  the  then  next 
Michaelmas  term ;  and  it  was  also  ordered,  by  and 
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with  the  like  consent^  that  such  witness  or  witnesses 
as  should  be  produced  by  the  said  parties  or  any  of 
them  before  the  said  arbitrators  for  examination^ 
should  be  sworn  before  a  CoJmmissioner  of  His  Maj- 
esty's  Court  of  C  B  ;  and  that  the  bill  in  equity  then 
depending  between  the  said  parties  should  be  dis- 
missed upon  making  the  said  award^^as  the  said  ar- 
iMtrators  should  determine  ;  and  that  no  other  bill 
in  equity  should  be  preferred  by  either  or  any  of  the 
said  parties  ^^ust  the  other  for  or  relating  to  the 
matters  in  dispute  between  them ;  and  it  was  fur- 
ther wdered^  by  ahd  with  the  like  consent^  that  no 
bill  in  equity  should  be*  preferred  by  the  said  par- 
ties^  or  any  of  them^  against  the  said  arbitrators^  or 
either  of  them^  for  or  in  respect  of  any  award  they 
should  make  in  the  said  premises ;  and  that  that 
order  should  be  made  a  rule  of  His  Majesty's  Court 
of  C  B^  if  the  justices  of  that  court  should  so  please^ 
'as  in  and  by  the  said  order^  relation  being  thereto 
had^  more  fully  appears :  and  the  said  J  M  and 
J  P^  assignees  as  aforesaid^  in  fact  say^  that  the 
said  J  M  and  J  P^  assignees  as  aforesaid,  for  them- 
selves^ and  the  said  M  W^  for  himself^  did^  on^ 
^.  aty  4^.  submit  to  such  awards  and  that  the  said ' 
i  D  and  D  V,  two  of  the  arbitrators  aforesaid, 
having  taken  upon  themselves  the  burthen  of  the 
said  arbitrament^  and  having  heard  at  large  the  al- 
legations and  proofs  of  the  said  parties,  and  hav- 
ing examined  the  witnesses  produced  before  them 
on  oath^  and  duly  and  deliberately  weighed  and  con- 
sidered^the  whole,  did,  on,  &c.  being  within  the  time 
4imited  as  aforesaid  for  the  making  of  their  award 


' 


342  PLEADINGS. 


of  and  concerning  the  premises^  at^  &c.  make  anl 
publish  their  award  in  writing  of  and  concerning  th(i| 
premises^  under  their  hands  and  seals^  and  ready  to 
be  delivered  to  the  said  parties^  or  to  such  of  them 
as  should  desire  the  same^  on^  &c.  (the  said  J  R 
after  having  entered  on  the  business  of  the  said 
award  with  them  thne  said  J  D  and  D  V  having  re- 
fused to  join  with  them  in  the  said  award. )  And  by 
the  said  awards  they  the  said  arbitrators  did  awards 
&c.  that  the  said  M  W^  his  executors  or  administra- 
tors^ should^  on^  ^.  between  the  hours^  &c.  at^  &c 
well  and  truly  pay^  or  cause  to  be  paid  to  the  said 
J  M  and  J  P^  their  executors  and  administrators^ 
the  full  sum  of  150/.  of  lawful^  ^c.  in  full  satisfac- 
tion and  discharge  of  the  debts,  demands^  ^.  which 
they  the  said  J  M  and  J  P,  or  dther  of  them  had  or 
could  have  or  make  upon  or  against  the  said  M  \V. 
for  or  in  respect  of  any  matter,  cause,  or  thing  what- 
soever, and  that  the  said  M  W  should,  at  the  time 
and  place  1^  "aforesaid,  at  his  own  proper  costs 
and  charges,  deliver,  or  cause  to  be  delivered  to 
the  said  J  M  and  J  P,  or  their  attorney,  executors, 
or  administrators,  a  general  release,  4*c*  [setting 
'  forth  the  description  of  the  rek<$se  in  terms  of  the 
award.']  And  the  said  two  arbitrators  did  also  by 
their  said  award  then  and  there  further  award,  ^c. 
that  upon  and  immediately  after  such  payment  of  the 
aforesaid  sum  of  150/.  and  delivery  of  such  release 
duly  executed  to  the  said  J  M  and  J  P  as  afore- 
said, they  the  said  J  M  and  J  P  should,  at  their  own 
proper  costs  and  charges,  deliver  or  cause  to  be 
delivered  unto  him  the  said  M  W,  or  his  attorney? 
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'*  "***^fcxecutor8,  op  administrators^  a  general  release^  Ac. 
icenii|  j-ji^  j^  stated  in  the  terms  of  the  award:'])  And  the 
"^«™?»id  arbitrators  did  by  their  said  award  then  and 
uci  rfi  (hepe  further  award,  &c,  that  the  aforesaid  bill  in 
^^^  equity  depending  between  the  said  parties,  and 
of  tk.  mentioned  in  the  said  recited  order  to  be  dismissed 
ha^  upon  making  their  award,  should  be  dismissed  with- 
i) '  out  costs,  as  by  the  said  award,  relation  being  there- 
to had,  win  more  fully  appear  ;  and  the  said  J  M 
and  J  P  farther  say,  that  the  said  M  W  did  not,  on, 
ic&t  &c,  m  the  said  aw^d  mentioned,  between  tlie  hours, 
to  tki  &c.  at,  &c.  or  at  any  other  time  or  place  hitherto, 
in^  pay  or  cause  to  be  paid  to  them  the  said  J  M  and 
W^  IP,  or  to  either  of  them,  the  said  sum  of  150/.  in 
ftn  the  said  award  mentioned,  or  any  part  thereof;  but 
pBb|  therein  wholly  failed  and  made  default,  nor  hath 
lid)'  the  said  M  W,  although  often  requested,  yet  paid 
11^  the  aforesaid  sum  of  150/.  above  demanded,  or  any 
tlie  part  thereof,  to  the  said  J  M  and  J  P  assignees  as 
er '  aforesaid,  or  to  either  of  them^  but  he  to  pay  the 
:%>     same,  &c.  whereby,  &c.(a) 

^•1  _. 


4'. 


hi 


I* 


Debt  on  Bondy  conditioned  for  the  Performance  of 
an  jltoard^  where  Defendant  craves  Oyer  of  the 
Condition^  and  pleads,  ^^JVb  Award^^  ^t. 


Yorkshire,  to  wit : — J  B  complains  against  J  W 
being,  &c.  of  a  plea  that  he  render  to  him  the  said^ 
J  B  200/.  of  lawful,  &c.  which  he  owes  to  and  un- 
justly detains  from  him :  for  that  whereas  the  said 

(a)  For  iiM>re  prf«ed«ntB  in  debt  on  die  awanl»  sec*  5  \Vcntwortli>6 — 55H. 
^  lb.  514    3  Saand.  61.  f.  1S7.  •. 
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J  W^  on  &c.  m  the  year^  &p.  at^  &c.  in  the  county 
of  York^  by  his  certain  writing  obligatory  sealed 
with  the  seal  of  the  said  J  W^  and  now  shewn  to 
His  Majesty^s  Court  here,  the  date  whereof  is  on 
the  day  and  year  aforesaid,  acknowledged  himself 
to  be  held  and  firmly  bound  to  the  said  J  B  in  the 
sulm  of  200/.,  to  be  paid  to  the  said  J  B  when  the 
said  J  W  should  be  thereunto  afterwards  requested : 
yet  the  said  J  W,  although  often  requested,  has  not 
yet  paid  the  said  sum  of  200/.  above  demanded,  nor 
anypart  thereof,  to  the  said  J  B,  \^t  to  pay  the  same, 
or  any  part  thereof,  to  the  said  i  B,  he  the  said  J  W 
has  hitherto  wholly  refused,  and  still  does  refuse, 
to  the  damage  of  the  said  J  B  of  10/. ;  and  there- 
fore he  brings  his  suit,  &c.  pledges,  &c. 

Plea  of  no  •Award. 

And  the  said  J  W,  by  G  H  his  attorney,  comes 
and  defends  the  wrong  and  injury  when,  &c.  and 
craves  oyer  of  the  said  writing  obligatory  in  the  said 
declaration  mentioned,  and  it  is  read  to  him :  he  also 
craves  oyer  of  the  condition  of  the  said  writing  obli- 
gatory, and  it  is  read  to  him  in  these  words ;  {here 
set  forth  the  condition  of  the  bond  verbatim. )  Which 
being  read  and  heard,  the  said  J  W  says,  that  the 
said  J  B  ought  not  have  or  maintain  his  aforesaid 
action  against  him,  because  he  says  that  the  said 
arbitrators,  named  in  the  said  condition  of  the  said 
writing  obligatory,  did  not  (a),  on  or  before  the 

(a^  If  tUi-rc  #on:  scTcral  ai-bitratom,  and  the  condition  of  the  lubinnsMin 
were,  "  80  as  they,  or  any  two  of  themp  should,"  tec.  sajr  bere»  ••  nor  did  any 
twQ  of  thoro." 


I 
I 
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said  day  of  ^  in  the  year^  ^.  in 

the  said  condition  mentioned^  make  any  award  in 
writing,  under  their  handsy  of  and  concerning  the 
premises. in  the  said  condition  mentioned  and  so  re- 
ferred to  them  as  aforesaid^  ready  to  be  delivered 
to  the  said  parties  in  difference.  And  this  he  is 
ready  to  verify;  wherefore  he  prays  judgment^ 
*c.(6) 


JReplieationy  setting  forth  the  Awards  and  assign- 
ing Breaches. 

And  the  said  J  B^  as  to  the  plea  of  the  said  J  W^ 
by  him  above  pleaded^  says^  that  he^  by  reason  of 
any  thing  in  the  said  plea  contained^  ought  not  to 
be  barred  from  having  and  maintaining  his  said  ac- 
tion against  the  said  J  W  ;  because  he  says  that  the 
said  P  R  and  R  S^  the  said  arbitrators(c)  in  the  said 
condition  of  the  said  writing  obligatory  mentioned^ 
after  the  making  of  the  said  writing  obligatory^  and 
within  the  time  limited  and  appointed  in  and  by  the 
said  condition  for  the  making  their  award  of  and  con- 
cerning the  premises,  (that  is  to  say)^  on^  ^c.  at^ 
4rc.  aforesaid,  having  taken  upon  themselves  the 
burthen  of  the  said  arbitrament,  did,  in  due  man- 
ner, make  their  award  in  writing,  under  their 
hands,  of  and  concerning  the  premises  in  the  said 
condition  mentioned,  and  so  referred  to  them  as 


(b)  If  there  were  a  elaase  of  umpirage,  it  alioald  be  also  averred  in  the  plea, 
tbat  ihe  uinptre  roarle  no  award,  4r^ 

Cf)  If  award  to  be  made  by  tmj  two,  nv  '*  two  of  the  said  arbKnton.'* 
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aforesaid^,  ready  to  be  delivered  to  the  said  parties 
ih  diflerence^  or  such  of  them  as  should  reqtire  the 
same  ;  by  which  said  awards  they  the  said  P  R  and 
R  S^  the  arbitrators  aforesald(tf )^  dSd  theh  afid  there 
awards  order^  and  direct^  4rc.  [here  set  eut  the  whoU 
judgment  pari  of  the  award  verbatim^  anlp  aiter- 
ing  the  tense  ;]  of  which  said  awards  the  said  J 
W^  afterwards^  to  wit^  on^  ^.  at^  4*^.  aforesaid,  had 
notice.     And  the  said  J  W  in  fact  says,  that  the 
said  J  B  did  not,  4*^.  [here  state  the  defendants 
breach  of  the  awards  or^  if  there  he  more  breaches 
of  the  awards  say^  ^'  and  far  assigning  a  further 
f^  breach  of  the  said  awards  according  to  the  form 
''  of  the  statute  in  that  ease  made  and  provided^  iht 
i^saidJ  B  in  fact  further  saithy  that  the  said  J  ft 
^<  did  noty  ^e.'']     And  this  he,  the   said  J  B,  i 
ready  to  verify ;  wherefore  he  prays  judgment  an 
his  debt  aforesaid,  together  with  damages,  by  re; 
son  of  the   detention   thereof,   to  be  adjudged  * 
him,  ^c. 


Replication  to  a  Plea  of^'no  Award^^  that  tm 
is  that  the  Arbitrators  made  no  Awards  but  I 
the  Umpire  made  one  ;  Breach  assigned  in  J\' 
payment  of  the  Money  awarded. 

And  the  said  plaintiffs  (j&rcc/iidt  non,)  bee. 
they  say  that  true  it  is  that  the  said  E  F  and  ( 
the  arbitrators  mentioned  in  the  condition  of  the 
writing-obligatory,  did  not  make  any  award  bet\ 


(<l)  O^  "  *^Ba£tlio  said  arbitrators. 


»> 


J. 
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t|ia  «aid  purties^  of  and  conoena^g  t)ie  premise 
meDtiaBed  in  the  condition  of  the  said  writing-obli-* 
gl^tavy?  in  writing  under  their  or  ^tfaer  of  their 
haads^  op  or  before  the  6th  dfty  of  February^  in  the 
ye^  of  Our  Lord  1812^  mentimed  in  the  condition 
of  the  said  writing  obligatory^  i^s  the  said  defendant 
hath  above  in  pleadings  alleged,     fi^t  the  said  plain- 
tjf&  further  say^  that  the  said  L  M|  the  said  umpire 
mentioned  in  the  condition  of  the  said  writing  obli- 
gatory^ after  the  making  of  the  said  writing  obli- 
gatery^  and  after  the  expiration  of  the  said  time 
limited  and  appomted  in  and  by  the  said  writing 
obligatory  Cor  the  making  of  the  award  of  the  said 
E  F  and  G  H^  and  before  the  expiration  of^  and  with- 
in the  time  limited  and  appointed  in  and  by  the  said 
writing  obligatory  for  the  making,  the  award  of  the 
said  L  M^  of  and  concerning  the  premises  aforesaid, 
to  Mrit,  0%  4^.  at,    4'^.  having  taken  upon  himself 
the  burthen  of  the  said  umpirage,  did  in  due  man- 
ner make  his  award  and  umpirage,  in  writing  under 
his  hand  and  seal,  ,of  and  concerning  the  premises  in 
the  said  condition  mentioned,  ready  to  be  deliver- 
ed  to  the  said  parties  in  difference,  or  to  such  of 
them  as  should  desire  the  same ;  by  which  award  or 
umpirage,  he  the  said  L  M ,  the  said  umpire,  did 
then  and  there  award,  ^c.  {here  set  out  the  award 
verbatim  i)  of  which  said  award,  the  said  defend- 
ant afterwards,  to  w  it,  on,  <$-c.  at,  4*c.  had  notice. 
And  the  said  plaintiffs,  protesting  that  the  said  de- 
fendant hath  not  performed,  fulfilled,  or  kept  any 
thing  in  the  said  award  mentioned  in  anywise,  on 
the  part  and  behalf  of  the  said  defendant  to  be  per- 
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formed  and  fulfilled  according  to  the  form  and  effect 
of  the  said  awards  in  fact  say^  that  he  the  said  de* 
fendant  did  not^  within  one  week  from  the  date  of 
the  said  awards  pay  to  the  said  W  P  in  his  lifetime^ 
the  sum  of  8/.  mentioned  in  the  said  awards  en*  any 
part  thereof ;  nor  hath  he  yet  paid  the  same^  either 
to  the  said  W  P  in  his  lifetime^  or  to  the  said  plain- 
tiffs;  or  any  or  either  of  them  since  the  death  of  the 
said  W  P^  but  hath  therein  wholly  failed  and  made 
default^  contrary  to  the  form  and  effect  of  the  said 
award  and  umpirage  in  that  behalf  made  as  aforesaid. 
And  this,  4^,  wherefore,  4^. 


Plea  to  Debt  on  Bondj  conditioned  for  the  Perform^ 
ance  of  an  Awardj  that  the  Witnesses  examined 
by  the  Arbitrators  were  not  sworn  before  a  Com- 
missioner previous  to  their  Examination^  accor*- 
ding  to  an  Agreement  in  the  Condition  of  the 
JBondf  and  that,  therefore^  the  Award  is  void  in 
Law, 

Debt  on  bond  for  100/.  in  the  Exchequer ;  plea, 
oyer  and  recital  of  the  bond  and  condition,  for  defen- 
dant's performance  of  an  award  in  the  usual  form,  but 
containing  the  following  clause : — And  ^^  it  is  agreed 
by  and  between  the  above  named  T  T,  and  the 
above  bounden  W  W,  that  all  and  every  person 
and  persons  whatsoever,  who  shall  or  may  be  pro- 
duced before  the  said  arbitrators,  in  support  or  con- 
travention of  any  of  the  matters  in  difference  be- 
tween the  said  parties,  shall,  previously  to  such  his 
or  her  examination,  be  sworn  before  a  commissioner 
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for  taking  affidavits  in  His  said  Majesty's  Court  of 
Exchequer  aforesaid^  who  shall  certify  the  same 
under  his  hand^  unless  such  swearing  shall  happen 
to  be  before  the  said  arbitrators/^  Which  being 
read  and  heard^  the  said  defendant  says  {actio  nan ;) 
because  he  says^  that  after  the  making  of  the  said 
writing  obligatory^  and  before  the  exhibiting  the 
aforesaid  bill  of  the  said  plaintiff^  to  wit^  on  the 
said  26th  day  of  March  in  the  said  condition  men- 
tioned at^  ^.  the  said  6^  R^  and  B^  three  of  the 
-said  arbitrators  in  the  s^d  condition  mentioned^ 
having  taken  upon  themselves  the  burthen  of  award- 
ing^ ordering  and  determining  of  and  cOnceraing 
the  aforesaid  matters  in  difference  between  the  said 
plaintiff  and  the  said  W^  did  then  and  there  exam- 
ine divers  persons^  to  wit^  one  R  L^  ^c.  <$-c.  as  wit- 
nesses of  and  concerning  and  in  support  of  the  said 
matters  in  difference  between  the  said  plaintiff  and 
the  said  W^  as  aforesaid ;  and  that  the  said  6^  R^ 
and  B^  the  said  three  of  die  aforesaid  arbitrators  in 
the  said  condition  mentioned^  having  so  examined 
the  said  witnesses,  (afterwards  and  within  the  time 
by  the  said  condition  appointed  for  that  purpose^  to 
wit^  on^  4rc.  in  the  said  condition  mentioned^  at;  ^c» 
did  make  their  certain  award'  in  writing,  under 
their  respective  hands  and  seals^  of  and  concerning 
the  said  matters  in  difference  and  controversy  be- 
tween tlie  said  plaintiff  and  the  said  W^  in  the  said 
condition  mentioned^  and  did  then  and  there  deliv- 
er the  same  to  the  said  plaintiff  and  the  said  W ;  by 
which  said  award,  they  the  said  G,  R,  and  B,  did 
order  and  determine,  that  the  said  plaintiff  should 
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be  allowed  his  rent  for  the  messuage  and  premises 
in  question  from  the  24th  day  of  June  then  last  past 
up  to  the  21st  day  of  December  then  next  follow- 
ing ;  and  also^  that  the  said  plaintiff  should  be  allow- 
ed all  costs^  charges^  and  expenses^  between  attor- 
ney and  client^  that  he  had  been  at  or  put  unto  in 
bringing  and  prosecuting  his  said  action  in  the  said 
cause^  subpoBnaing  witnesses^  and  every 'other  ex- 
pense whatsoever  he  had  been  at  or  put  unto^  in  or 
about  endeavouring  to  settle  the  matters  in  oontro- 
versy  between  him  and  the  said  W^  up  to  the  time  of 
their  making  their  said  award ;  and  that  the  aforesaid 
several  costs  should  be  paid  to  the  said  plaintiff  by 
the  said  W^  on  or  before  the  first  day  of  the  thea 
next  term.  But  the  said  defendant  further  in  fact 
says^  that  the  aforesaid  R  L^  &c.  the  said  several 
persons  so  examined  as  witnesses  by  them  the  said  * 
6^  R^  and  B^  ofand  concerning  the  said  matters  in 
difference  between  the  said  plaintiff  and  the  said  W 
as  aforesaid^  were  not^  noi^  was  any  or  either  of  them 
previous  to  such  his  and  their  examination^  iswom 
before  any  commissioners  for  taking  affidavits  in 
His  Majesty's  said  Court  of  Exchequer^  as  they  and 
each  of  them  then  and  there  ought  to  have  been^ 
according  to  the  form  and  effect  of  the  said  condition 
of  the  said  writing  obligatory  ;  and  therefore  the 
said  defendant  says^  that  the  said  award  so  made  by 
them  the  said  G^  R^  and  B^  in  manner  aforesaid^  and 
on  the  occasion  aforesaid^  is^  for  the  cause  aforesaid^ 
void  and  of  no  effect  in  law.  And  this,  4r<^.  where- 
fore, ^c. 
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Replication  to  the  above  Plea. 

And  the  said  plaintiff^  (prechuii  nony)  because  he 
says,  that  true  it  is  that  the  said  6,  R,  and  B,  the 
said  three  of  the  said  arbitrators  in  the  said  condi- 
tion mentioned  having  taken  upon  themselves  the 
burthen  of  awarding,  prdering,  and  determining  of 
and  concerning  the  aforesaid  matters  in  difference 
between  the  said  jdaintiff  and  the  said  W,  did  ex- 
amine the  said  several  persons  in  the  said  plea  of 
the  said  defendant  in  that  behalf  mentioned,  as  wit- 
nesses of  and  concerning,  and  in  support  of  the  said 
matters  in  difference  and  controversy  between  the 
said  plaintiff  and  the  said  W,  as  the  said  defendant 
hath  in  his  said  plea  alleged ;  and  that  they  the 
said  G,  R,  and  B,  the  said  three  of  the  said  arbi- 
trators in  the  said  condition  mentioned,  did,  within 
the  time  by  the  said  condition  appointed  for  that 
purpose,  make  their  award,  in  writing  under  their 
respective  hands  and  seals,  of  and  concerning  the 
said  matters  in  difference  and  controversy  between 
the  said  plaintiff  and  the  said  W,  in  the  said  condi- 
tion mentioned,  and  did  deliver  the  same  to  the  said 
plaintiff  and  W,  in  manner  and  form  as  the  said  de- 
fendant hath  in  his  said  plea  in  that  behalf  above 
alleged.  But  the  said  plaintiff  further  says,  that  the 
aforesaid  several  persons  in  the  said  plea  mentioned, 
so  examined  as  witnesses  by  them  the  said  G,  R,  and 
B,  of  and  concerning  the  said  matters  in  difference 
between  the  said  plaintiff  and  the  said  W,  were, 
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and  each  of  them  was^  previous  to  such  his  and  their 
examination^  sworn  before  one  R  C,  he  the  said  R 
C  being  then  and  there  a  commissioner  for  taking 
affidavits  in  His  Majesty's  said  Court  of  Exchequer^ 
according  to  the  form  and  effect  of  the  said  condi- 
tion^ to  wit^  aty  &c.  And  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country ;  and  the  aaid 
defendant  does  the  like.  And  for  assigning  a  breach 
of  the  said  condition  of  the  said  writing  obligatory 
in  this  behalf,  according  to  the  form  of  the  statute^ 
&c.  the  said  plaintiff  says,  that  the  said  rent  for  the 
said  premises  in  the  said  award  mentioned^  and 
thereby  adjudged  to  be  allowed  to  the  said  plaintiff^ 
from  the  said  24th  day  of  June  to  the  said  21st  day 
of  December,  in  the  said  award  in  that  behalf  men- 
tioned, amounted  to  a  large  sum  of  money,  to  wit^ 
the  sum  of  5/.,  of,  &c . ;  whereof  the  said  W  W^  af- 
ter the  making  of  the  said  award,  to  wit,  on  the 
said  28th  day  of  March,  in  the  said  year  of  Our  Lord 
1789,  at,  &c.  had  notice :  yet  the  said  W  did  not, 
on  or  before  the  first  day  of  Easter  Term,  in  the 
year  last  aforesaid,  being  the  term  next  after  the 
making  of  the  said  award,  pay  the  aforesaid  sum  of  5/., 
or  any  part  thereof,  to.  the  said  plaintiff  but  therein 
wholly  failed  and  made  default,  and  the  same  still 
remains  wholly  unpaid,  contrary  to  the  form  and  ef- 
fect of  the  said  award  and  the  said  condition  of  the 
said  writing  obligatory,  so  made  as  aforesaid ;  and 
for  assigning  a  further  breach  of  the  said  condition 
of  the  said  writing  obligatory,  according  to  the  form 
of  the  statute,  ^c,  the  said  plaintiff  says,  that  the 
costs,  charges,  and  expenses  of  him  the  said  plaintiff 
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as  between  attorney  and  client^  which  he  the  said 
jrfaintiff  had  been  at  and  put  unto  in  bringing  and 
proseeuting  his  said  action  in  the  said  cause,subp(Bna- 
ing  witnesses,  and  endeavoring  to  settle  the  matters 
in  controversy  between  him  the  said  plaintiff  and  the 
aaid  W^  up  to  the  time  of  the  making  of  the  said 
award,  amounted  to  another  large  sum  of  money,  to 
wit,  the  sum  of  80/.,  of  Kke,  ^. ;  whereof  the  said 
W,  after  making  of  the  said  dward,  on  the  said  26th 
day  of  March,  in  the  year  last  aforesaid,  at,  ^. 
had  notice :  yet  the  said  W  did  not,  on  or  before 
the  first  day  of  Easter  Term  aforesaid,  being  the 
term  next  after  the  making  the  said  award,  pay  the 
said  sum  of  80/.,  or  any  part  thereof,  to  the  said 
plaintiff,  aeither  hath  the  said  W  yet  paid  the  same, 
or  any  part  thereof,  to  the  said  plaintiff,  but  there- 
in wholly  failed  and  made  default,  and  the  same  still 
remains  in  arrear  and  unpaid,  contrary  to  the  form 
and  effect  of  the  said  award,  and  of  the  said  condi- 
tion of  the  said  writing  obligatory  so  made  in  that 
behalf,  as  aforesaid,  to  wit,  at,  &c. 


Pka  to  an  Action  on  a  Bond  of  Arbitratianj  set- 
ting forth  the  Award,  and  alleging  Perform- 
anee. 

And  the  said  J  W,  by  C  D  his  attorney,  comes 

and  defends  the  wrong  and  injury,  when,  &c.  and 

prays  oyer  of  the  said  writing  obligatory,  and  it  is 

read  to  him ;  and  he  also  prays  oyer  of  the  condition 

of  the  said  writing  obligatory,  and  it  is  read  to  him 

in -these  words,  to  wit 't  [^here  set  forth  the  condition 

47 
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verbatim] ;  which  being  read  and  heard^  the  taii. 
J  W  says>  Chat  the  said  J  B  ought  not  ta  hare  ar 
maiataia  his  aforesaid  actioB  nfgaiBflt  kan^  because 
he  says  that  the  said  H  B  aad  H  F,  ki  tli^  said  ooa- 
ditioti  of  the  said  writing  ofaligatMfy  naoied  as  atbi- 
trators^  after  the  making  of  the  said  wnting  oMigir 
tory^  and  before^  &e.  to  wit^  0%  Ac.  at^  ^t;,  took 
upon  themselves  the  burthen  of  the  said  arbitra- 
ment in  the  said  condition  mentioned^  and  ibenand 
there  di  J  make  and  publish  their  award  in  writii^ 
under  their  hands  and  seals^  of  and  concemiiig  the 
premises  so  to  them  referred  as  aforesaid ;  by  which 
said  award  (after  reciting,  &c« )  they  the  said  arbitra- 
tors did  award  and  order  that,  &e.  [here  set  forth  the 
award :]  as  by  the  said  award  which  the  said  J  W 
now  brings  into  court  here,  fully  appears.     And 
the  said  J  W  in  fact  says,  that,  &c*  [here  aver  per- 
farmanee  in  terms  i^f  the  award]  in  manner  and 
form  as  in  and  by  the  said  award  is  directed,  and 
according  to  the  true  intent  and  meaning  there- 
of, and  of  the  condition  of  the  said  writing  obliga- 
tory, to  wit,  at,  &c.     And  this  he  the  said  J  W  i» 
ready  to  verify ;  wherefore  be  prays  judgment  if 
the  said  J  B  ought  to  have  or  maintain  his  aforesaid 
action  against  him. 


Replication  to  the  above  Plea. 

And  the  said  J  B,  as  to  the  said  plea  of  the  said 
J  W  by  him  above  pleaded  in  bar,  says,  that  he  by 
reason  of  any  thing  therein  alleged,  ought  not  to 


ie  barred  ffom  luuri'ng  and  maintainiiig  his  afore- 
taid  action  against  kim  the  said  J  W,  beeause  he 
says^  that  after  the  said  award  and  order  in  the 
ssid  pfoa  mentioned  had  been  and  was  so  made  as 
aforelaidy  and  after^  &c.  [here  set  forth  the  breach 
aUeged]  contrary  to  the  form,  tenor,  and  effect  of 
fbe  said  award,  wheteby  the  condition  of  the  said 
writing  obligatory  became  and  was  brok^i  and  for- 
feited, and  the  said  writing  obligatory  in  full  force 
and  virtue.  And  this  he  the  said  J  B  is  ready  to 
verify;  wherefore  he  prays  judgment,  and  the  debt 
aforesaid,  togetjier  with  his  damages  by  him  sus- 
tained on  occasion  of  the  detaining  thereof,  to  be 
adjudged  to  him,  &c.(a} 


Pkoj  setting  out  the  Jlward^  and  stating  the  .A^n- 
perfarmanee  by  the  PUxintiffof  a  Condition  pre- 
cedent. 

[Actio  non,  (tfter  craving  oyer  of  the  bond  and 
condition']^  because  he  says,  that  after  the  making 
of  the  said  writing  obligatory,  and  before  the 
day  of  ,  in  the  year,  &c*  at,  ^c.  in  the 

said  condition  mentioned,  to  wit,  on  the  day 

of  in  the  year,  ^c.  at,  ^c.  aforesaid,  the  said 

£  F  and  G  H  did  make  their  award,  in  writing  un- 
der their  respective  hands,^  of  and  concerning  the 
IN'emises  in  the  said  condition  mentioned,  and  so  re- 
ferred to  them  as  aforesaid,  and  ready  to  be  deliv- 


(fl)  Fot*  more  exnmiileSyTul.  Wentworth's  Plca«U'r,  vol.  v,  p.  356,  und  p. 
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ered  to  the  said  parties  in  difference ;  and  did 
thereby  award,  adjudge,  direct,  and  determine, 
that  [set  out  the  whole  award ;]  which  said  mat- 
ters above  recited,  are  the  whole  of  the  matters  by 
the  said  award  directed  to  be  performed  by  the  said 
A  B  and  the  said  C  D  respectively.  And  the  said 
C  D  in  fact  says,  that  he  the  said  C  D,  at  the  day  in 
the  said  award  in  that  behalf  appointed,  to  wit,  on 
the  said,  4r^.  at,  4r^.  aforesaid,  requested  the  said  A 
3  to,  4i^.  [perform  the  precedent  act']y  and  to  per- 
form the  said  award  in  all  things  on  his  part  and 
behalf  to  be  performed  ;  and  he  the  said  C  D  was 
then  and  there  ready  and  willing,  and  offered  to 
the  said  A  B,  to  perform  the  said  award  in  all 
things  on  his  part  to  be  performed,  if  he  the  said  A 
B  would  perform  the  said  award  in  the  several  mat- 
ters and  things  by  the  said  award  directed  to  be 
performed  by  the  said  A  B  ;  but  the  said  A  B  then 
and  there  wholly  refused  to,  ^c.  [state  again  the 
non-performance  of  the  particular  ac/,]  and  to  per- 
form the  said  award  in  the  several  matters  and 
things  by  the  said  award  directed  to  be  performed 
by  the  said  A  B.     And  this,  ^.  wherefore,  4^. 


Plea,  to  Debt  on  an  Awardy  of  a  Tender  at  the 

Time  and  Place  appointed. 

.  {Actio  non)y  because  he  says,  that  he  the  said  de- 
fendant, on  the  ^  day  of  March  next  after  the 
making  of  the  said  award,  to  wit,  in  the  year  of  Our 
Lord  IS14,  between  the  hours  of  ten  and  twelve  of 
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the  clock  in  the  forenoon  of  that  day^  and  for  a  con- 
venient time^  that  is^  for  the  space  of  a  quarter  of 
an  hour  before  the  last  instant  of  that  time,  in  the 
south  porch  of  H  church,  in  the  county  of  Y,  was 
ready,  and  then  and  there  offered  to  pay  to  the 
said  plaintiff  the  said  sum  of  31/.,  of,  ^.  according 
to  the  form  and  effect  of  the  said  award,  and  that 
the  said  plaintiff  was  not,  nor  was  any  other  person 
in  his  behalf,  then  and  there  ready  to  receive  from 
the  said  defendant  the  said  sum  of  31/.  And  the 
said  defendant  further  saith,  that  he  hath  always, 
from  that  time,  hitherto  been,  and  still  is,  ready  to 
pay  to  the  said  plaintiff,  the  said  31/.,  and  brings 
the  same  into  court  here  ready  to  be  paid  to  the  said 
plaintiff,  if  he  will  receive  the  same.  And  this, 
&c.  wherefore,  ^c. 


Replication  avers  Demand  of  Payment,  and  Refv- 

sal  by  Defendant. 

{Precbidi  non,)  because  protesting,  not  acknow- 
ledging any  thing  in  the  said  plea  to  be  true,  for 
replication  in  this  behalf,  he  the  said  plaintiff  saith, 
that  after  the  time  appointed  by  the  said  award  for 
the  payment  of  the  said  sum  of  money  to  him  the 
said'plaintiff>  and  before  the  exhibiting,  ^.  to  wit, 
on  the  3d  day  of  March,  in  the  year  of  Our  Lprd 
1814,  he  the  said  plaintiff,  at  the  Castle  of  York, 
in  the  county  of  York,  requested  the  said  defendant 
to  pay  him  the  said  plaintiff  the  said  31/.  so  award- 
ed to  be  paid  to  him  by  the  said  defendant  as  afore- 
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said^  and  that  he  the  said  defendant  then  and  there 
wholly  refused  to  pay  the  said  sum  of  money  to  hin 
die  laid  plaintiff. 
And  this^  ^.  wherefore^  4^. 


Plea^  to  a  Declaration  in  Trespass  for  entering 
Close  with  Geese  and  spoiling  Wheat,  ^c, ;  that, 
after  committing  the  said  Trespasses,  and  before 
•Action  brought,  the  Plaintiff'  and  Defendant 
submitted,  ^c. ;  that  the  Jlrbitraiors  not  agree- 
ing, appointed  an  Umpire,  who  aioarded  that 
the  Defendant  should  pay,  ^c.  and  Plaintiff 
receive  in  Satisfaction,  ^c. ;  that  Denfendant 
tendered,  ij-c. 

And  the  said  C  D  by,  4r^.  (not  guilty ;)  and  for 
a  further  plea  in  this  behalf  as  to  the  said  breakings . 
&c.  in  the  first  count  of,  &c.  and  with  divers  geese* 
^c.  by  the  said  C  D  above  supposed  to  have  been 
done,  (actio  nan ;)  because  he  says  that,  after  the 
committing  of  the  said  supposed  trespasses  in  the 
first  count  of  the  said  declaration  specified,  and  in 
the  introductory  part  of  this  plea  mentioned,  aiwl 
before  the  exhibiting  of  the  bill,  &c.  to  wit,  on,  ^• 
at,  4-c.  they  the  said  C  D  and  the  said  A  B  did 
submit  themselves  to  stand  by  the  award  and  final  de- 
termination of  one  £  F,  of,  fyc.  nnd  one  G  H,  of,  Ac. 
arbitrators  indifferently  elected,  named,  and  chosen^ 
as  weU  on  the  behalf  of  the  said  C  D  asofthesaid 
A  B,  to  arbitrate,  award,  and  order  concerning  the 
said  supposed  trespasses,  and  the  amends  and  saOs- 
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faction  to  be  made  by  the  said  C  D  to  the  said 
A  B  for  the  same ;  and  if  the  said  E  F  and  G  H 
should  BOty  on   or  befinre  the    10th  day  o^  &c. 
have  made  their  awsurd  and  final  determinatiDn^ 
touching  the  matters  so  submitted  to  them  as  afore- 
said^ then  to  stand  by  the  award  and  final  deter- 
mination of  any  person  indifieremtly  ehosen  and 
nominated  as  umpire,  by  them  the  said  £  F  and. 
G  H,  to  whom  the  said  E  F  and  G  H  should  agree 
to  refer  the  said  matters  in  dispute  between  the  said 
G  D  and  the  said  A  B,  so  submitted  to  than  as  afore- 
said.   And  the  said  C  D  further  says,  that  the  said 
£  F  and  the  said  G  H  afterwards,  to  wit^  on  the 
same  day  and  year  last  aforesaid,  at,  Ac.   aforesaid, 
took  upon  themselves  the  burthen  of  the  said  arbi- 
tration, according  to  the  submission  of  the  said  C  D 
and  the  said  A  B,  so  as  aforesaid  made  to  them  in 
this  behalf;  but  the  said  0  D  further  says,  that  the 
said  £  F  and  the  said  G  H  did  not,  on  or  before 
the  said  10th  day  of,  &c.  aforesaid,  make  their 
award  and  final  determination,  touching  the  mat- 
ters so  submitted  to  them  as  aforesaid,  but  the  said 
E  F  and  the  said  G  H,  being  wholly  unable  to  agree 
and  determine  concerning  the  said  matters  so  sub- 
mitted to  them  as  aforesaid,  did  afterwards,  to  witj 
on  the  said  10th  day,  &c.  aforesaid,  to  wit,  at,  ^c. 
aforesaid,  indiJETerently  choose,  nominate,  and  appoint 
one  L  M,  of,  &c.  as  umpire,  and  did  then  and  there 
agree  to  refer  the  said  matters  in  dispute  between 
the  said  A  B  and  the  said  C  D,  so  submitted  to  them 
as  aforesaid,  to  the  award  and  final  determinatiou 
of  the  said  L  M,  so  as  that  the  said  L  M  should 
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ted^  or  depending  by  and  between  the  said  parties^ 
or  either  of  them^  so  as  the  said  award  should  be 
made  by  the  said  arbitrators,  under  their  hands  and 
seals,  and  ready  to  be  delivered  to  the  parties  in 
difference,  or  such  of  them  as  should  desire  the 
same,  on  or  before  the  27th  day  of  November  tfaea 
next ;  which  time  for  making  the  award  was  after- 
ward, and  before  the  time  for  making  the  same  ex- 
pired,  to  wit,  on  the  24th  day  of  November  17S6, 
at,  &c.  aforesaid,  by  consent  of  the  said  R  aad  N, 
and  of  the  said  C  D,  enlarged  until  the  2tth  day  of 
December  then  next  $  and  which  said  last- mention- 
ed time  for  making  of  the  award  was  afterwards^ 
and  before  the  time  for  making  the  said  award  ex* 
pired,  to  wit,  on  the  20th  day  of  November  1786, 
at,  4*c«  aforesaid,  by  consent  of  the  said  R  and  N, 
and  of  the  said  C  D,  further  enlarged  until  the  19tli 
day  of  March  then  next ;  and  it  was  then  and  there 
agreed  between  the  said  R  and  N  and  the  said 
C  D,  that  the  award  before  that  time  made  between 
them  should  be  binding  and  conclusive  between 
them.     And  the  said  C  D  further  saith,  that  the; 
arbitrators,  before  the  expiration  of  the  last-men- 
tioned time  limited  for  making  their  award,  to  wit, 
on  the  16  th  March  1787,  at,  ^.  aforesaid,  took 
upon  themselves  the  burthen  of  the  said  arbitra- 
tion, and  having  duly  weighed  and  examined  the 
subject  matters  in  difference  between  the  said  R  and 
N  and  the  said  C  D,  they  the  said  arbitrators  were 
of  opinion,  that  the  said  C  D  was  justly  indebted  to 
the  said  R  and  N  in  the  said  sum  of  84/. ;  and 
the  said  arbitrators  did  afterwards,  and  before  tbe 
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teflt-mentioiied  time  limited  for  making  their  awards 
to  wit^  on  the  day  and  year  last  aforesaid,  at,  ^c. 
aforesaid,  duly  make  their  award  in  writings  under 
thrar  hands  and  seals^  of  and  concerning  the  pre- 
mises to  them  referred^  and  ready  to  be  delivered 
to  the  said  R  and  N  and  the  said  C  D^  or  such  of 
them  as  should  desire  the  same^  on  or  before  the 
19th  day  of  March^  in  the  year  last  aforesaid^  to  wit^ 
on  the  said  16th  day  of  March^  in  the  year  last 
aforesaid;  and  by  the  said  awards  they  the  said 
arbitrators  did  then  and  there  awards  order^  and 
direct  the  said  C  D  to  pay  the  said  R  and  N  the 
said  sum  of  84/.^  on  or  befbre  the  16th  day  of  April 
then  next^  at  the  Com-Exchange  in  .Mark-Lane^ 
London^  between  the  hours  of  ten  and  twelve  o'clock 
of  the  same  day ;  and  the  said  E  R  and  R  W  did^ 
by  their  said  awards  then  and  there  further  order 
and  direct  the  said  C  D,  at  the  same  time  and  place 
last-mentioned^  pay  to  Messrs.  P  and  D^  the  attorr 
nies  employed  by  and  between  the  said  R  and  N 
and  C  D,  the  sum  of  2/.  48.  lld.y  being  one  moiety 
or  half  part  of  the  costs  and  damages  of  the  said 
bonds  of  arbitration^  and  'of  the  said  award;  of  all 
which  premises  the  said  C  D  saith^  that  the  said  R 
and  N  afterwards^  to  wit,  on  the  17th  day  of  March, 
in  the  year  last  aforesaid,  at,  &c.  aforesaid,  had 
notice.     And  the  said  C  D  further  saith,  that  he 
Afterwards,  to  wit,  on  the  said  16th  day  of  April, 
in  the  year  last  aforesaid  in  the  said  award  meu- 
tioned,    at   the  Corn-Exchange  in    Mark-Lane, 
London,  in  the  said  award  mentioned,  between  the 
hours  of  ten  and  twelre  of  the  clock  of  that  day. 
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paid  to  the  said  R  and  N  the  said  two  several  sums 
of  84/.  and  2/.  4«.  lld.y  to  wit^  according  to  the 
tenor  and  eflTect  of  the  said  awards  to  wit^  at^  ^c. 
aforesaid.  And  this  he  the  said  C  D  is  ready  to 
verify;  wherefore  he  prays  judgment^  if  the  said 
R  and  N  ought  to  have  or  maintain  their  aforesaid 
action  thereof  against  him  the  said  C  D^  ^« 


Replication^  by  way  of  JStew  Jlssignmenty  that  the 
Causes  of  Action  are  Matters  different  from  those 

■'  submitted  to  Arbitrationy  and  are  not  determined 
by  the  Award. 

{Precludi  non^)  brcause  he  says^  diat  the  said 
causes  of  action  in  the  said  declaration  mentioned, 
and  for  which  the  said  plaintiffs  exhibited  their  said 
bill*  are  certain  causes  of  action,  over  and  beyond 
the  said  sum  of  84/.^  which,  at  the  time  of  the  said 
submission  to  arbitrament^  or  at  the  time  of  the 
making  the  said  award,  or  at  any  time  before,  were 
not  in  dispute  and  difference  between  the  said  par- 
ties, or  any  of  them,  and  of  or  concerning  which 
the  said  award  was  not  made,  but  are  other  and  dif- 
ferent matters  than  those  in  dispute  between  the 
said  plaintiffs  and  defendant,  and  whereof  the  said  ^ 
arbitrators  made  the  said  award  in  the  said  plea, 
^c.     And  this,  &.c. 
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Plea  of  a  Submission  to  Jlrbitrafiofif  andnojlward 
yet  made ^  the  Time  not  having  expired. 

And  fop  further  plea,  ^c.  because  he  says,  that 
the  cause  of  action  aforesaid,  if  any  there  be,  accru- 
ed to  the  said  plaintiff  before  the  13th  day  of  Octo- 
ber, in  the  year  of  Our  Lord  1786.  And  that  af- 
terwards, to  wit,  on  the  day  and  year  last  afore- 
said, at,  ^.  the  said  plaintiff  and  said  defendant 
submitted  themselves  to  stand,  abide,  obey,  per- 
form, fulfil,  and  keep  the  award,  order,  arbitra- 
ment, final  end  and  determination  of  one  J  S,  of, 
^.  an  arbitrator  indifferently  elected  and  named 
by  the  said  plaintiff  and  the  said  defendant,  to  arbi- 
trate, award,  order,  judge,  and  determine  of  and^ 
concerning  all,  and  all  manner  of  action  and  actions, 
cause  and  causes  of  action,  suits,  bills,  bonds,  spe- 
cialties, judgments, .  executions,  extents,  quarrels, 
controversies,  trespasses,  damages,  and  demands 
whatsoever,  at  any  time  before  the  said  13th  day  of 
October  1786,  had,  made,  moved,  brought,  com- 
menced, sued,  prosecuted,  done,  suffered,  commit- 
ted, and  depending  by  and  between  the  said  plain- 
tiff and  the  said  defendant,  so  as  the  said  award 
should  be  made  in  writing,  and  ready  to  be  deliv- 
ered to  the  said  plain  tiff  and  defendant  on  or  before 
the  1st  day  of  December  1786.  And  the  said  de- 
fendant further  says,  that  the  said  J  S  h^th  not  yet 
made  his  award,  order,  arbitrament,  final  end  or 
determination  ;  and  that  the  time,  so  as  aforesaid 
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lioiited  for  him  so  to  do^  has  not  yet  expired^  bol 
the  same  is  still  undetermined^  ^  wit^  at^  Ac.  ;  and 
this^  &C.  wherefore^  &c^ 


Pleoy  that  all  Matters  were  referred  to 

who  awarded  in  favour  of  Defendant 

And  the  said  C  D^  &c.  {aetio  non)j  because  he  says^ 
that  after  the  making  of  the  said  several  promises^  ^. 
and  before  the  commencement  of  this  suit^  to  wi^ 
on^  &c.  at^  &c.  divers  variances  and  controversies 
had  been  had  and  moved^  and  were  then  depending 
by  and  between  the  said  A  B  and  the  said  G  D,  for 
the  settling  and  adjusting  of  which  said  variances  and 
controversies^  they  the  said  A  B  and  G  D,  by  twa 
several  writings  obligatory^  bearing  date  the  same 
day  and  year^  became  reciprocally  bound  to  each 
other  in  the  penal  sum  of^  &e.  to  be  paid  to  each 
other^  with  conditions  to  the  said  writings  obligato- 
ry annexed  to  make  void  the  same^  if  the  said  A  B 
and  G  D^  their  respective  heirs^  &c.  did^  &c.  [re- 
eiie  the  condition^  and  cM  a  profert^  and  state  any 
enlargement  of  the  time  which  may  have  taken 
place."]     And  the  said  G  D  in  feet  says^  that  the 
said  arbitrators  above  named^  having  taken  upon 
themselves  the  burthen  of  the  said  arbitration^  af- 
terwards^ and  within  the  time  above  limited  for 
their  making  their  said  awards  to  wit^  on^  &c.  at^ 
&c.  made  their  award  in  writings  of  and  concern- 
ing the  premises  so  referred  as  aforesaid^  under 
their  hands^  ready  to  be  delivered  to  the  said  par- 


TL£ADING8«  367 

ties.  By  which  satd  awards  they  the  said  arhitra- 
tOTS  found  the  said  A  B  to  be  in  arrear  to  the  said 
C  D  in  the  sum  of^  ^.  and  thereupon  the  said  ar* 
bitratoTS^  by  their  said  awards  awarded  and  order- 
ed the  said  A  B  to  pay  to  the  said  C  D^  or  his  orderi 
the  said  sum  of^  4i^.  0%  ^.  at^  4^. ;  which  said 
sum  of,  4^.  or  any  part  thereof^  has  never  yet  been 
paid  to  the  said  C  D  by  the  said  A  B.  And  this^ 
4^«  wherefore^  4^. 


RepUeatumy  no  such  Award. 

{Preeludi  nan,)  because,  [as  to  the  sufficiency  of 
ihe  plea']  protesting-  also  that  the  said  A  B  and  C 
D  did  not  become  reciprocally  bound  unto  eachothr 
er  by  such  writings,  in  manner  and  form,  4^. ;  pro-, 
testing  also,  that*  the  said  arbitrators  above  named, 
did  not  take  upon  themselves  the  burthen  of  the 
said  arbitration  between  the  said  A  B  and  the  said 
C  D,  in  manner  and  form,  4rc. ;  nevertheless,  for  re- 
plication in  this  behalf,  the  said  A  B  says,  that  the 
said  arbitrators  did  not  make  any  such  award,  of  and 
concerning  the  premises,  as  the  said  C  D  has  in  and 
by  his  said  plea  in  that  behalf  alleged.  And  this 
he  the  said  A  B  prays  may  be  inquired  of  by  the 
country,  ^c. 
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Replication^  in  an  Action  on  an  Arbitration  Bond* 
that  a  larger  Sum  than  is  mentioned  in  the  Plea 
was  due  to  Plaintiff  under  the  Awards  and  de- 
nying Defendants  Tender. 

[As  to  the  first  plea^"]  {precludi  noriy)  because 
they  say,  that,  after  the  making  of  the  said  award 
in  the  said  first  plea  mentioned  and  set  forth,  to 
wit,  on  the  25  th  day  of  December,  in  the  year  of 
Our  Lord  17^1,  at,  &c.  aforesaid,  there  was  due 
and  owing  to  the  said  B  C,  \one  of  the  plaintiffs^'] 
for  his  share  and  proportion  of  the  monies  in  and  by 
the  said  award  directed  to  be  paid  to  him  the  said 
B  C,  a  large  sum  of  money,  to  wit,  the  sum  of  60/., 
of,  ^c.  over  and  above  the  said  sum  of  49/.  in  the 
said  first  plea  in    that    behalf  mentioned ;   and 
which  said  sum  of  60/.  the  said  C  D  (although  often 
requested,  &:c.)  hath  not  yet  paid  to  the  said  B  Q, 
but  hath  wholly  refused  and  neglected  so  to  do,  and 
the  said  sum  of  60/.  is  still  due,  in  arrear,  and  un* 
paid  to  the  said  B  C,  contrary  to   the  form  and 
effect  of  the  said  condition  of  the  said  writing  ob- 
ligatory, and  of  the  said  award  so  made  in  perfor- 
mance thereof  as  aforesaid,  to  wit,  at,  <Sfc.  aforesaid. 
And  this,  &c.  wherefore,  ^•c.     And  as  to  the  plea 
of  the  said  C  D,  by  him  first  above  pleaded,  the  said 
A  B  and  B  C,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,   further  say; 
that  after  the  making  of  the  said  award  in  the  said 
first  plea  mentioned  and  set  forth,  to  wit,  on  the 
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29th  day  of  September,  A.  D.  1^91,  at,  8cc.  afore- 
said, there  was  due  and  payable  from  the  said  C  D 
to  the  said  A  B  &c.  [^same  as  the  last^  except  (zs  to 
the  sum  and  name  of  the  person,"] 

\As  to  the  2dpleay']  precludi  non^  because  thfty 
say  that,  at  the  time  of  exhibiting  the  bill  aforesaid, 
there  was  not,  nor  is,  truly  and  justly  due  from  the 
said  B  C  to  the  said  C  D,  a  larger  sum  of  money  than 
the  said  sum  of  49/.  in  the  said  second  plea  in  that 
behalf  alleged.     And  this  they  pray,  &c. 

Ids  to  the  last  pleaf\  {precludi  non,)  because 
they  say,  that  the  said  C  D  did  not  tender  or  oifer 
to  pay  to  the  said  A  B  the  said  sum  of  30/.,  in  the 
said  last  plea  in  that  behalf  mentioned,  in  manner 
and  form,  &c.  And  this  they  also  pray  may  be,  &.q. 


Demurrer^  to  a  Replication  setting  out  an  Award, 
that  one  of  the  Parties  died  before  the  Award  made* 

And  the  said  C  D  and  D  E,  &c.  and  for  causes  of 
demurrer  in  law  to  the  said  replication,  the  said  C  D 
and  D  E,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  show  to  the  Court 
here  these  causes  following,  (that  is  to  say:)  for  that 
it  appears  in  and  by  the  condition  to  the  said  writ- 
ing obligatory  annexed,  that  the  award,  if  any  made, 
ought  to  have  been  made  between  the  said  A  B  and 
B  C,  and  the  said  C  D  and  D  E ;  and  for  that  the 
said  C  D  and  D  E  have,  in  and  by  their  plea  afore- 
said, alleged  and  pleaded  that  the  said  arbitrators, 
in  the  co;idition  above  named,  did  not  make  any  a- 

49 
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ward  between  those  parties  in  the  said  condition 
named^  according  to  the  form  of  the  said  condition ; 
and  for  that  it  appears^  in  and  by  the  said  plea  so 
pleaded  in  reply^  that  the  said  pretended  award, 
tjierein  set  forth^  was  not  made  between  the  said 
parties^  but  was  made  after  the  death  of  the  said  B  C 
and;  therefore^  the  said  plea  so  pleaded  in  reply  is 
not  any  answer  to  the  said  plea  of  the  said  C  D  and 
D  E;  by  them  pleaded  in  bar  in  form  aforesaid. 
And  for  that  the  power  of  the  said  arbitrator  to  make 
any  awards  of  and  concerning  the  premises  to  him 
referred;  ceased  upon  the  death  of  the  said  B  C,  and 
therefore;  the  pretended  award  aforesaid  is  null  and 
void  in  laW;  and  as  if  no  award  had  been  made  of  or 
concerning  the  premises  referred  as  aforesaid ;  and 
for  that  the  said  replication  is  in  other  respects  un- 
certain; insufficient,  and  informal;  &c. 

JVbte. — ^The  case  to  which  the  above  precedent 
belonged  was  as  follows : — A  B  and  one  B  C;  on  one 
side;  and  C  D  and  D  E;  on  the  other;  submitted  to 
arbitration.  B  C died  before  the  award  wasmade; 
and  the  award  directed  a  certain  sumof  money  tobe 
paid  by  C  D  and  D  E  to  A  B  and  E  F  and  G  H;  the 
executors  of  B  C.  It  was  contended  for  the  plain- 
tiffs by  Mr.  Bower,  that  the  action  survived,  the 
cause  of  action  being  joint ;  and  that  the  award 
though  void  as  to  the  executors,  was  good  as  to  A 
B^  the  survivor. 

Per  Curiam. — Had  the  award  been  between  the 
defendants  and  the  survivor,  it  might  have  been  very 
doubtful  whether  that  might  not  have  been  good,  as 
tlie  cause  of  action  survives.     But,  upon  the  form 
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of  the  present  award,  the  objection  ia  fata],  since  the 
arbitrator  has  awarded  the  money  to  he  paid  to  the 
survivor^  and  the  executors  of  the  deceased  party, 
and  the  executors,  as  Well  as  the  survivors,  are  to 
l^^e  releases ;  whereas  the  arbitrator  had  no  pow- 
er to  order  the  executors  to  do  this  act.  (a) 
Judgment  for  the  defendant. 


Rejoinder y  that  an  Award  related  to  an  illegal 
Transaction  which  could  not  be  re/erred. 

*Note.— 7b  this  there  was  a  Demurrer y  and  Join- 
der in  Demurrer^  but  no  Jlrgumenty  and  Judgment 
for  me  PknnHf. 

Declaration  on  the  bond. 

Plea  craves  oyer,  ^c.  no  award. 

Replication  sets  out  the  award,  assigns  a  breach^ 
&c. 

Rejoinder.  And  the  said  C  D,  &q.  {actio  nan) 
because  he  says  that  the  said  several  matters  con- 
tained in  the  award  of  the  said  E  F  the  said  arbi- 
trator related  to  and  concerned  the  illegal  obtaining 
and  purchasing  votes,  in  order  illegally  to  obtain  a 
seat  as  a  member  in  the  House  of  Commons,  and 
never  in  fact  were,  nor  by  law  could  be  submitted 
to  the  decision  of  the  said  E  F,  the  said  arbitrator^ 
as  they  were  matters  concerning  the  privileges  of 
elections,  derogatory  to  the  honour  of  the  House  of 


(a)  Edmunds  and  oiheii  w.  Cox  nod  oOiera,  I'rin.T.  1784,fi-om  a  MSS.  nole 
of  Mr.  JaatMc  Ashui-st»  witli  *Uic'.i  ihe  author  was  obligingly  favoured  hy  Wi-. 
Chitty. 
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CommoDS^  and  an  offence  for'  which  the  parties,  if 
they  had  been  guilty  thereof,  might  have  been  pun- 
ished as  criminals.  And  this,  &c.  Wherefore,  &c. 
Detnurrer.^  And  the  said  A  B  says,  &c.  not  suf- 
ficient in  law,  &c.  wherefore,  &c.  And,  for  causes 
of  this  demurrer  in  law,  the  said  A  B,  according  to 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, shews  and  specially  assigns  to  the  Court  here 
the  objections  and  causes  of  demurrer  following 
(that  is  to  say,)  for  that  the  said  rejoinder  is  a  de- 
parture from  the  plea  of  the  said  C  D,  by  him  above 
pleaded  in  bar  to  the  said  action,  in  this,  that  the 
said  plea  in  bar  denies  that  the  arbitrator  aforesaid 
made  any  award .  concerning  the  premies  so  re- 
ferred as  aforesaid,  whereas  the  said  rejoinder  ad- 
mits that  the  said  arbitrator  made  an  award,  but  in- 
sists that  the  matters  awarded  could  not  by  law  be 
submitted  to  reference ;  and  the  said  rejoinder  is 
also  repugnant  and  double  in  this,  that  it  both  ad- 
mits and  denies  that  the  said  arbitrator  made  any 
award ;  and  that  the  said  C  D  hath  in  one  part  of 
the  said  rejoinder  insisted,  that  the  said  arbitrator 
made  no  award :  Yet  the  said  C  D  hath  not  upon 
that  matter  put  herself  upon  the  country,  as  she 
ought  to  have  done,  nor  hath  she  put  or  offered  the 
same  in  issue  to  be  determined  in  any  other  manner. 
And  the  said  rejoinder  is  argumentative,  repug- 
nant, and  in  other  respects  defective,  &c. 


PLEADINGS.  373 


Billy  to  set  aside  an  Aii^ardfor  Concealment  of  es* 
sential  Circumstances  by  the  Defendant 

To  the   Right  Honourable  William  Pitt, 
Chancellor  and  Under-Treasurer  of  His 
Majesty's  Court  of  Exchequer,  at  West- 
minster, the  Right  Honourable  Sir  Ar- 
chibald Macdonald,  Knight,  Lord  Chief 
Baron  of  the  same  Court,  and  the  rest  of 
the  Barons  there. 
Humbly  complaining,  sh6weth  unto  your  Honors, 
your  orator,  T  G,  of,  &c.  that  J  M,  late  of,  &c.  in 
the  county  of,  &c.  Esq.  deceased,  being  seised  and 
possessed  of  a  considerable  real  and  personal  estate, 
duly  made  and  published  his  last  will  and  testament 
in  writing,  executed  and' attested  as  is  by  law  re- 
quired for  the  passing  and  charging  of  real  estates 
by  will,  whereby  he  gave  and  bequeathed  divers 
legacies  to  various  persons,  and  particularly  the 
sum  of  1000/.  and  twenty  guineas  to  your  orator, 
payable  out  of  the  rents  and  profits  of  his  real  es- 
tates ;  and  he  directed,  that  in  case  his  personal  es- 
tate should  be  insufficient  to  pay  his  funeral  expen- 
ses and  debts,  the  trustees  in  his  will  named  should, 
by  and  out  of  the  rents  and  profits,  or  by  sale  or 
mortgage  of  his  real  estate,  situate  in,  &c.  raise 
money  sufficient  to  make  up  such  deficiency ;  and 
afker  devising  some  parts  of  his  real  estates  by  ex- 
press name,  he  gave  and  devised  all  other  his  mes- 
laages,  lands,  tenements^  hereditaments,  and  real 
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being  made  by  the  surviving  trustees  and  executors 
named  in  the  said  will  of  the  said  J  M^  of  the  first 
part^  the  said  J  6  and  your  orator^  T  6^  and  other 
legatees^  of  the  second  part ;  G  J^  father  of  M  J,  an 
infant  legatee,  of  the  third  part ;  C  F  of  the  fourth 
part ;  and  R  G,  father  of  your  orator,  of  the  fifth 
part ;  they  the  said  surviving  trustees  and  legateds^ 
for  the  considerations  therein  mentioned,  did,  at  the 
request  and  by  the  direction  of  the  said  J  G,  and  also 
the  said  J  G  did  assign  and  transfer  unto  the  said 
C  F,  his  executors,  administrators,  and  assigns,  all 
and  singular  the  said  several  legacies  bequeathed  in 
and  by  the  said  will  of  the  said  J  M,  to  hold  the  same 
in  trust  for  the  said  J  G,  to  the  intent  that  the  said 
legacies  might  be  paid  to  the  said  J  G,  his  executors, 
administrators,  and  assigns,  from  and  out  of  the  said 
trust  estates  remaining  chargeable  with  the  pay- 
ment thereof,  at  such  times  and  in  such  manner  as 
in  the  said  will  is  for  that  purpose  mentioned ;  and 
the  surviving  trustees  did  also,  for  the  considera- 
6ons  aforesaid,  at  the  request  of  the  said  J  G,  and 
of  your  orator,  release  and  convey  unto  the  said  R 
G,  his  heirs  and  assigns,  all  and  singular  the  mes- 
suages, lands,  tenements,  and  hereditaments,  which 
in  and  by  the  said  will  were  devised  to  the  trus- 
tees therein  named,  save  and  except  the  premises 
in,  ^c.  to  hold  the  same  in  trust  for  such  person 
and  persons,  and  for  such  estate  and  estates,  and 
under  and  subject  to  the  like  uses,  trusts,  charges, 
and  other  incumbrances,  as  were  declared  concerning 
the  same  in  and  by  the  said  will  of  the  said  J  M,  or 
such  of  them  as  were  then  existing  and  capable  of 
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taking  effeet:  but  the  said  1021/.  in  the  said  in- 
denture of  release  mentioned  to  have  been  paid  to 
your  orator^  was  not  in  truth  paid  to  your  orator^ 
or  any  part  thereof ;  and  the  said  J  G  afterwards 
representing  himself  to  be  seised  in  fee  of  a  certain 
messuage  or  dwelling-house  situate  in^^c.  in  the  town 
of,  &Q.  proposed  to  convey  and  assure  the  same  unto 
your  oratpr  and  his  heirs,  in  lieu  and  in  satisfaction 
of  the  said  sum  of  1021/.,  and  your  orator  having 
agreed  to  such  proposal,  he  the  said  J  G,  by  inden- 
tures of  lease  and  release,  bearing  date  the  and 
days  of  in  the  year  did  convey  and  as- 
sure to  your  orator  and  his  heirs  the  said  messuage 
or  tenement  in,  <&c.  in  lieu  and  in  satisfaction  of 
the  said  sum  of  1021/.,  though  he  had  but  a  life  in- 
terest therein,  with  remainder  to  his  issue  male,  re- 
mainder to  your  orator  in  fee :  And  your  orator 
further  sheweth  unto  your  Honors,  that  R  G,  father 
of  the  said  J  G,  and  of  your  orator,  did,  by  certain 
indentures  of  lease  and  release,  make  chargeable 
certain  real  estates  of  him  the  said  R  G,  situate  at, 
&c.  in  the  county  of,  ^c.  with  the  payment  of  one 
annuity  or  clear  yearly  rent  charge  of  200/.  to  A, 
his  wife,  mother  of  your  orator,  for  the  term  of  her 
natural  life,  by  way  of  jointure,  and  in  lieu  and  in 
satisfaction  of  dower ;  and  the  said  R  G,  afterwards, 
and  long  after  his  intermarriage  with  the  said  A, 
his  ¥dfe,  duly  made  and  published  his  last;  will  and 
testament,  in  writing,  executed  as  the  law  requires 
for  the  passing  and  charging  of  real  estates,  whereby 
he  charged  his  estates  at,  &c.  with  the  payment  of 
one  annuity  or  yearly  rent  of  300/.  to  the  said  A. 

50 
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his  wife,  for  her  life,  if  she  continued  a  widow,  and 
after  her  decease  or  marriage,  he  did  by  his  said 
will,  or  by  a  testamentary  writing  to  be  added  there- 
to, give  and  devise  his  estates  at,  4r^.  to  your  orator 
and  his  heirs,  and  appointed  his  said  wife  A,  and 
the  said  J  6,  his  eldest  son,  his  executors,  and  de- 
parted this  life  without  revoking  or  altering  his  said 
willy  leaving  the  said  J  G,  his  eldest  son,  his  heir  at 
law  surviving  him,  and  the  said  J  G  alone  proved  the 
will  of  the  said  R  G  in  the  proper  ecclesiastical  court, 
and  possessed  himself  of  all  and  singular  his  personal 
estate,  and  also  entered  upon  all  his  real  estates; 
and  the  said  A,  the  widow  ot  the  said  R  G,  in  or 
about  the  year  ,  intermarried  with  R  H, 

whereby  the  provision  made  for  her  by  the  will  of 
the  said  R  G  ceased  and  determined,  and  she  from 
that  time  became  entitled  only  to  the  annuity  of 
200/.  per  ann.  chargeable  on  the  said  estates  at,  &c. 
and  your  orator  became  also  from  that  time  entitled 
to  the  said  estates  at,  &c.  subject  to  the  proportion 
of  the  said  annuity  of  200/.  which  those  estates 
ought  to  sustain  :  And  your  orator  further  shewetli 
unto  your  Honors,  that  by  indentures  of  lease  and 
release,  bearing  date  the  and  days  of 

in  the  year  ,  the  release  being  made 

between  the  said  J  G,  of  the  first  part,  C  F  and  J  T, 
of  the  second  part,  and  G  C  W,  and  several  other 
persons  therein  named,  being  creditors  of  the  said 
J  G,  and  also  of  the  said  J  M,  and  of  R  G  or  of  some 
or  one  of  them,  of  the  third  part ;  he  the  said  J  G 
released  and  conveyed  to  the  said  C  F  and  J  T,  all 
and  every  his  messuages,  lands,  and  tenements  in 
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reversion^  remainder^  or  expectancy,  and  also  all 
his  personal  estate,  in  trust  for  the  payment  of  the 
debts  of  the  said  J  6,  in  such  manner  as  thereby 
directed :  And  your  orator  further  sheweth^  that 
several  disputes  and  differences  having  arisen  be- 
tween the  said  J  6  and  C  F  and  J  T,  as  his  trustees, 
and  your  orator,  respecting  the  real  and  personal 
estates  of  the  said  J  M,  and  the  application  thereof 
by  the  said  J  G,  and  also  the  effect  and  construction 
of  the  will  of  the  said  RjG,  and  of  the  several  codicils 
or  testamentary  papers  found  therewith,  and  the  pro- 
portions in  which  the  said  three  estates  at,  &c.  were 
and  are  liable  to  contribute  towards  the  payment  of 
the  said  annuity  or  yearly  rent  charge  of  200/.  to  the 
said  A  H,  the  widow  of  the  said  R  6^  three  several 
bills  were  filed  in  this  honourable  Court  between  the 
said  parties  with  respect  thereto ;  and  it  was  upon 
the  motion  of  the  counsel  of  the  said  CF^  JT^  and  J 
G,  and  by  the  consent  of  your  orator,  ordered  by  this 
honourable  Court,  that  as  well  the  several  matters  in 
dispute  between  the  parties  in  the  said  causes,  as  all 
other  matters  in  dispute,  claims,  and  demands,  de- 
pending or  being  between  the  said  J  G  and  your  orator 
T  G  or  the  said  J  G  and  J  T,  as  the  trustee  of  his  es- 
tate and  effects,  and  your  orator,  T  G,  in  any  manner 
or  wise  should  be ;  and  the  same  were  thereby  re- 
ferred to  S  C  C  Esq.  to  arbitrate,  award,  and  deter- 
mine the  same  :  and  it  was  further  ordered,  that  as 
well  the  said  parties,  as  all  such  person  or  persons 
whose  evidence  might  be  thought  necessary  to  be 
adduced  or  given  to  him,  should  be  examined  upon 
interrogatories,  or  upon  oath,  in  such  manner,  and 
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by  and  before  such  person  or  persons  as  he  should 
direct ;  and  that  all  deeds^  books^  and  papers  in 
the  custody  or  power  of  any  of  the  parties^  relating 
to  the  matters  in  question^  should  be  by  them  produ- 
ced before  him  ;  and  the  said  SCO  took  upon  him- 
self the  said  arbitration,  and  he  made  his  award  in 
manner  and  form,  and  in  the  words  and  figures  fol- 
lowing, that  is  to  say  : — ^First,  I  find   and  declare, 
that  the  amount   of  the  personal  estate  and  effects 
of  the  said  J  M ,  possessed  or  received  by  the  said 
J  G,  did  not  exceed  in  the  whole  the  sum  of  2^800/. 
-—and  I  find  and  declare,  that  the  funeral  expenses 
and  the  debts  of  the  said  J  M,  which  were  paid  and 
satisfied  by  the  said  J  6  or  the  said  R  G  on  his  ac- 
count, or  the  said  C  F  and  J  T,  as  his  trustees,  (in- 
cluding the  sum  of  4000/.  secured  by  mortgage  of 
the  Little  Bolton  Estate  as  aforesaid,  amounted  to- 
gether to  the  principal  sum  of  8,555/.  together  with 
an  arrear  of  interest  thereon,  the  particulars  of  which 
payments  I  have  set  forth  in  the  schedule  annexed 
to  this  my  award ;  and  I  find  that  the  annual  rents 
of  the  messuagesi  lands,  tenements^  and  heredita- 
ments in  Great  Bolton,  not  specifically  devised  by 
the  said  J  M,  out  of  which  he  the  said  J  M  directed 
his  said  trustees  to  raise  and  make  good  the   defi- 
ciency of  his  personal  estate,  to  pay  and  satisfy 
his  funeral  expenses  and  debts,  did  not  exceed  the 
sum  of  126/.    And  that  the  whole  inheritance  of  the 
said  premises  in  Great  Bolton  were  not  at  the  time 
of  the  death  of  the  said  J  M  worth  to  be  sold,  suf- 
ficient to  make  good  such  deficiency  of  the  per- 
sonal estate :  And  I  do  therefore  declare  andaward, 
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that  the  said  J  G^  atad  the  said  J  T^  as  his  trustees^ 
(the  said  C  F  having  departed  this  life^)  by  the 
means  aforesaid^  and  as^standing  in  the  place  of 
such  creditors  of  the  said  J  M^  and  by  virtue  of  the 
said  indentures  of  the  and  days   of 

became^  and  now  are^  absolutely  entitled  to 
the  whole  beneficial  interest  in  the  said  Great  Bol- 
ton estate ;  and  I  further  declare  and  award,  that 
the  said  devise  in  the  will  of  the  said  J  M  of  the 
manor  or  lordship  of  Little  Bolton  and  the  advowson 
and  right  of  presentation  to  Little  Bolten  chapel  and 
all  his  the  testator's  messuages,  lands,  tenements, 
tithes,  and  hereditaments  in  Little  Bolton  aforesaid^ 
was  revoked  by  the  said  indenture  of  settlement  of 
the  and  days  of  hereinbe- 

fore set  forth  :(a)  And  I  further  find  and  declare, 
that  the  only  real  estates  which  passed  under  the 
words  of  the  residuary  devise  in  the  will  of  the  said 
J  M,  that  is  to  say,  all  other  my  messuages,  lands, 
tenements,  hereditaments,  and  real  estates  whatso- 
ever and  wheresoever,  were  such  parts  of  the  said 
Great  Bolton  estate,  as  were  not  before  specifically 
devised,  and  the  said  house  in,  &c.  which  was  con- 
veyed by  the  said  J  G  to  the  said  T  G  by  the  said 
indenture  of  the  and  days  of        here- 

inbefore set  forth  :  And  I  therefore  declare  and  a- 
ward^  that  the  said  T  G  hath  not  any  claim  or  inter- 
est whatsoever  in  the  real  or  personal  estate  of  the 
said  J  M,  except  in  the  said  house  in,  &c.  which  I 
direct  and  award  shall  be  accepted  and  taken  by 
the  said  T  G  for  such  estate  as  the  said  J  G  had 


(a)  Vid.  the  pIea,/w«^ 
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therein  at  the  time  of  the  execution  of  the  said  in* 
dentures  of  the  and  days  of  in 

full  satisfaction  of  all  claims  and  demands  of  him 
the  said  T  G^  in  respect  of  the  said  legacies  of  1000/. 
and  21/.  bequeathed  to  him  by  the  will  of  the  said 
J  M :  and  as  to  the  several  matters  in  difference 
between  the  parties,  in  respect  of  the  estates  of  the 
said  R  G,  and  the  effect  of  his  will  and  the  several 
codicils  or  testamentary  papers  found  therewith  as 
aforesaid,  I  declare  and  award  that  the  several 
lands,  tenements,  and  hereditaments  of  the  said  R 
G,  situate  in,  &c.  aforesaid,  (subject  to  their  pro- 
portion of  jointure  payable  to  the  said  AH,)  were 
well  and  sufficiently  devised  by  the  said  R  G  to  the 
said  T  G  in  fee-simple,  from  the  time  of  the  second 
marriage  bf  the  said  A  H ;  and  I  do  further  award 
and  direct,  that  the  said  J  G  and  J  T  shall,  upon 
demand  for  that  purpose  made  by  the  said  T  Or,  or 
some  person  by  him  thereunto  lawfully  authorized^ 
deliver  up,  or  cause  to  be  delivered  up  to  him  the 
said  T  G,  or  to  such  person,  all  the  title-deeds,  pa- 
pers, and  writings  in  the  custody  or  power  of  them 
the  said  J  G  and  J  T  respectively,  relating  to  or 
concerning  the  said  premises  in,  &c.  And  I  fur- 
ther declare  and  award,  that  the  lands,  tenements^ 
and  hereditaments  of  the  said  R  G,  situate  in,  &c. 
aforesaid^  were  well  and  sufficiently  devised  by  the 
said  codicils  and  testamentary  papers,  found  with 
the  will  of  the  said  R  G,  as  aforesaid,  or  some  of 
them,  to  the  said  T  G  in  fee-simple,  and  that  by 
such  devise  the  said  T  G,  upon  the  second  marriage 
of  the  said  A  H,  became  entitled  to  the  said  prem- 
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ises  in  fee-simple^  subject  only  to  their  proportion 
af  the  said  A  H's  jointure ;  and  I  find  and  declare^ 
that  the  said  J  G^  or  the  said  C  F  and  J  T,  received 
the  rents  and  profits  of  the  Ardwich  Estate^  (ex- 
cept the(a)  said  two  closes  let  to  the  said  J  H^  at 
the  yearly  rent  of  8/.  Ss.)^  which  were  received  by 
the  said  T  G  from  the  time  of  the  second  marriage 
of  the  said  A  H  until  the  time  when  the  possession 
thereof  was  delivered  to  H  A,  Esq.  in  pursuance  of 
the  agreement  hereinafter  mentioned ;  which  rents 
and  profits  amounted  in  the  whole  to  the  sum  of  560/. 
And  I  find  that  by  an  agreement  dated  the 
day  of  ,  made  between  W  T  on  behalf  of  the 

said  C  F  and  J  T^  as  such  trustees  as  aforesaid^  of 
the  one  part^  and  the  said  H  A^  Esq.  of  the  other 
part^  the  said  W  T  agreed  for  the  sale  of  certain 
messuages  or  dwelling-houses  in^  &c.  and  the  whole 
of  the  said  Ardwich  Estate^  to  the  said  H  A^  for 
the  sum  of  6300/^  to  be  paid  on  or  before  the 
day  of  then  n^xt :  And  by  such  agreement 

it  was  provided^  that  the  vendors  should  have  the 
rents  and  profits  of  the  said  Ardwich  Estate  up  to 
the  day  of  then  next^  at  which  time 

the  said  H  A  was  to  enter  into  the  receipts  thereof : 
And  I  find  that  such  purchase  hath  been  since  com- 
pleted^  but  that  the  rents  and  profits  of  the  said  two 
closes^  let  to  the  said  J  H^  have  been  received  from 
that  time  to  Christmas  by  the  said  T  G.  And 
I  find  that  the  proportion  of  the  said  sum  of  6300/. 
which  was  agreed  to  be  paid  for  the  Ardwich  E§- 


■1*^1    ■  I  im^mm^m^ 
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tate^  was  the  sum  of  4200/.  And  I  find  and  awards 
that  the  proportion  in  which  the  said  Prestwich^ 
Ardwich^  and  Rusholme  estates  were  liable  to  con- 
tribute to  the  annual  payment  of  the  jointure  of 
the  said  A  H^  from  the  time  of  the  second  mar« 
riage^  were  as  follows^  (that  is  to  say^)  Prestwich^ 
126/.  ISs.  8d.y  Ardwich^  41/.  7^.  8.^  and  Rusholme^ 
31/.  13s.  Sd.y  making  together  200/.  And  I  find 
that  all  accounts  in  respect  of  the  contribution  of 
the  Rusholme  estate  to  the  said  jointure^  have  been 
settled  between  the  said  parties  up  to  Christmas 

,  from  which  time  the  whole  of  the  said  jointure 
hath  been  paid  to  the  said  A  H^  up  to  the 
day  of  now  last  past^  by  the  said  J  G  or 

the  said  C  F  and  J  T^  as  his  trustees ;  and  upon 
consideration  of  the  matters  aforesaid^  I  do  declare^ 
that  the  said  J  G  and  the  said  J  T^  as  his  tfustees, 
ought  to  pay  to  the  said  T  G  the  sum  of  560/.,  the 
amount  of  the  rents  of  the  Ardwich  estate  received 
by  the  said  J  G,  or  his  trustees  as  aforesaid,  deduct- 
ing thereout  the  sum  of  331/.  Is.  Ad.y  the  amount 
of  the  proportion  contributable  by  the  Ardwich 
estate  to  the  said  jointure,  at  the  rate  hereinbefore 
mentioned,  which  reduces  the  sum  of  560/.  to  the 
sum  of  228/.  18^.  %d.  And  I  do  further  declare^ 
that  the  said  J  G  and  J  T,  as  his  trustees,  ought  to 
pay  to  the  said  T  G  the  sum  of  4200/.,  (for  which 
the  said  Ardwich  estate  was  sold  as  aforesaid,)  with 
interest  for  the  same  at  the  rate  of  4/.  per  cent  per 
annumy  from  the  day  of  to  the  time 

when  the  same  shall  be  paid,  deducting  thereout 
the  ^umof  289/.  13«.  8</.  the  amount  of  the  propor- 
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tion  contributable  by  the  said  Ardwich  estate  to  the 
said  jointure^  from  the  said  day  of 

to  the  day  of  ^  and  also  the  sum  of  237/. 

129.  6cf.^  the  amount  of  the  proportion  contributa- 
ble by  the  said  Rusholme  estate  to  the  said  jointure 
firom  Christmas        to  the  same  time :  and  also  the 
sum  of  50/.  8«.  the  amount  of  the  rents  of  the  said 
two  closes  let  to  the  said  J  H^  which  have  been  re- 
ceived by  the  said  T  G  since  the  sale  of  the  Ardwich 
estate;  and  also  the  sum  of  110/.  18^.^  being  the 
amount  of  certain  parts  of  the  said  effects  of  the  said 
R  6^  possessed  by  the  said  T  O  and  sold  by  him^  to 
which  it  now  appears  he  had  no  title :  And  I  award 
that  the  said  sum  of  4200/.^  with  such  interest  a» 
aforesaid^  shall  be  accepted  and  taken  by  the  said 
T  6  in  full  satisfaction  of  all  claims  or  demands  of 
him  the  said  T  G^  in  respect  of  the  said  Ardwich 
estate  ;  and  with  respect  to  the  costs  of  the  several 
suits  hereinbefore  mentioned^  I  am  of  opinion  that 
the  said  J  G  and  the  said  J  T^  as  his  trustees^  ought 
to  pay  to  the  saidT  G  his  costs  of  the  suit  instituted 
by  the  said  C  F,  J  T,  and  J  G,  for  carrying  the 
trusts  of  the  said  J  M 's  will  into  execution  as  afore- 
said^ to  be  taxed  by  the  proper  officer  of  the  said 
Court  of  Exchequer,  but  that  the  said  parties  respec- 
tively ought  to  bear  their  own  costs  of  all  other  suits 
depending  between  them  at  the  time  of  the  said  or- 
der of  reference  :  And  I  do  award  and  direct,  that 
the  said  J  G  and  the  said  J  T,  out  of  the  estate  and 
effects  of  the  said  J  G  conveyed  and  assigned  to  the 
said  C  F,  and  him  the  said  J  T,  as  aforesaid,  do,  on 
or  before  the  day  of  next,  pay  to 

51 
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the  said  T  G^  or  some  person  by  him  thereunto 
lawfully  authorized^  such  several  principal  sums^ 
with  interest  and  costs,  as  hereinbefore  particularly 
mentioned^  after  making  such  further  deductions  as 
aforesaid :  And  I  do  further  award,  that  upon  pay- 
ment of  such  money,  he  the  said  T  6  shall,  (if  he 
shall  be  thereunto  required  by  the  said  J  T,)  exe- 
cute good  and  sufficient  releases,  conveyances,  and 
other  assurances  of  all  his  estate,  right,  title,  and 
interest  in  or  to  the  several  messuages,  lands,  tene- 
ments, and  hereditaments  in,  4'C.  hereinbefore  men- 
tioned, to  them  the  said  J  6  and  J  T,  or  either  of 
them,  or  to  such  other  person  or  persons  as  they 
the  said  J  6  and  J  T  shall  direct  and  appoint : 
And  I  do  further  award  and  direct,  that  they  the 
said  parties  respectively  shall,  upon  or  at  any^time 
after  payment  of  the  money  hereinbefore  directed 
to  be  paid,  when  they  shall  be  thereunto  required, 
and  at  their  own  respective  charges,  make,  execute, 
and  deliver  to  each  other  sufficient  mutual  releases, 
in  writing,  of  all  actions,  covenants,  suits,  and  de- 
'  mands,  which  they  the  said  J  G  and  J  T,  as  his 
trustees,  and  the  said  T  G  had  or  claimed  to  have 
against  each  other  in  respect  of  the  matters  in  dif-* 
ference  between  them  at  the  time  of  making  the 
said  order  of  reference,  as  by  the  said  award,  refer- 
ence being  thereunto  had,  will  appear  :  And  your 
orator  sheweth,  that  the  said  J  G,  who,  as  heir  at  law 
of  the  said  R  G,  had  become  entitled  to,  and  had 
entered  upon  the  estates  of  the  said  R  G,  situate  at, 
^.  aforesai^  or  any  one  on  his  behalf,  has  not  set- 
tled with  your  orator  as  to  the  proportion  which  the 
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ertate  at^  &c*  ought  to  have  contributed  towards  the 
payitteat  of  the  said  annuity  or  yearly  rent  of  200/. 
to  A  the  wife  of  the  said  R  H^  even  in  the  propor- 
tion set  thereon  by  the  said  arbitrator  himself ;  and 
your  orator  hadi  since  the  award  discovered^  that 
the  said  J  G  and  J  T^  or  either  of  thesi^  did  not 
bring  into  account  before  the  said  arbitrators  divers 
premises  which  were  part  of  the  estates  at^  ^.  and 
particularly  a  tenement  formerly  let  to  S  H  deceas- 
ed^  and  now  in  the  occupation  of  the  widow  of  the 
said  S  H^  at  the  yearly  rent  of  60/.^  another  let  to 
I T,  at  the  yearly  rent  of  20/.,  another  let  to  W  B, 
at  the  yearly  rent  of  8/.  8^.,  a  tenement  let  to  R  B, 
at  the  yearly  rent  of  1/.  lOs.j  a  tenement  let  to  S  C, 
at  the  yearly  rent  of  1/.  10«.,  a  tenement  let  to  C  M , 
at  the  yearly  rent  of  71.  a  tenement  let  to  S  T,  at 
the  yearly  rent  of  5/.,  a  tenement  let  to  the  widow 
B,  at  the  yearly  rent  of  4/.  4«.,  and  another  tene- 
ment, formerly  Wilson's,  late  Anderson's,  let  at  the 
yearly  rent  of  40/.,  whereby  your  orator  is  extreme- 
ly injured  by  the  said  award  as  to  the  proportions 
which  the  said  Ardwich  and  Rusholme  estates 
should  contribute  to  the  payment  of  the  said  annuity 
to  the  said  A  H.  And  your  orator  hath  also,  since 
the  making  of  the  said  award,  discovered  that  the 
sidd  J  G,  C  F,  and  J  T,  or  either  of  them,  did  not 
bring  into  account  before  the  said  arbitrators,  di- 
vers real  estates  of  which  the  said  J  M  was,  at  the 
time  of  his  death,  seised,  possessed,  or  entitled  unto, 
that  wer6  comprised  under  the  general  devise  of 
all  other  his  messuages,  lands,  tenements  and  hered- 
itaments, and  particularly  of  a  messuage  situate  in 
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the  town  of^  ^.  in  a  street  called^  &c.  which  was 
sold  by  the  said  J  G^  or  by  some  person  in  tnist  for 
him^  for  a  large  sum  of  money,  to  some  committee  or 
committees,  to  enlarge  the  said  street^  by  the  autho- 
rity of  Parliament ;  and  also  a  messuage  in  or  near  a 
street  called^  ^.  in  the  town  of^  4r^.  formerly  let 

on  lease  to  one W^  and  which  hath  some  time 

since  been  sold  by  the  defendant  J  O  to  W  T,  of 
4rc.  in  the  county  of,  ^«  who  now  is  the  attorney 
or  solicitor  of  the  said  J  G  and  J  T,  and  also  of  di- 
vers small  tenements  adjoining  to  or  near  a  certain 
estate  of  the  said  J  M,  called  the,  4rc.  in  the  town 
of^  &c,  and  also  other  estates  and  premises  situate 
in  or  near  a  place  called,  &c.  in  the  county  of,  &c 
of  considerable  yearly  value ;  and  also  other  divers 
premises  situate  in  the  town  of,  ^.  besides  the 
said  messuages  hereinbefore  mentioned,  of  the  year- 
ly value  of  83/.  and  upwards,  and  also  certain  ground 
rents  issuing  out  of  other  premises  in  the  town  of, 
&c.  of  the  yearly  value  of  5/.  2«.,  and  also  a  tenement 
now  or  lately  in  the  tenure  or  occupation  of  J  S. 
And  your  orator  sheweth  unto  your  Honours, 
that  he  hath  also,  since  the  making  of  the  said  award, 
discovered  that  the  said  J  G  and  J  T,  or  one  of  them, 
received  of  the  rents  and  profits  of  the  said  Rus- 
holme  estate,  from  Christmas  to  Christmas 
the  sum  of  85/.  14s.  Sd.,  over  and  above  the  pro- 
portion which  the  said  estate  ought  to  contribute  to- 
wards the  payment  of  the  said  annuity  or  yearly  rent 
charge  of  200/.  to  the  said  A  H,  even  according  to 
the  proportion  set  thereon  by  the  said  award :  And 
your  orator,  upon  having  made  a  discovery  of  the  se- 
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yeral  matters  aforesaid^  applied  to  the  said  J  G  and 
J  T^  and  each  of  them^  the  said  C  F  having  departed 
this  life  before  the  making  of  the  said  awards  and  re- 
quested them  to  come  to  an  account  with  your  orator 
for  the  monies^  rents,  and  profits  by  them  or  one  of 
them^  or  by  the  said  C  F  in  his  lifetime,  received 
in  respect  of  the  said  estates,  concealed  by  them 
from  the  said  arbitrator,  in  order  that  the  same  might 
be  settled  and  adjusted  between  them  upon  the 
principle  adopted  by  the  said  arbitrator  in  the  said 
award,  without  suit,  and  to  pay  your  orator  the 
said  sum  of  85/.  14s.  Sd.,  received  by  them  or  one 
of  them  as  the  rents  and  profits  of  the  Rusholme 
estate,  over  and  above  the  proportion  which  the 
said  Rusholme  estate  ought  to  have  contributed  to- 
wards the  said  annuity  or  yearly  rent  charge  of 
200/.,  to  the  said  A  H,  and  to  convey  and  assure  all 
such  real  estates  of  the  said  J  M,  to  the  uses  directed 
in  that  respect  in  and  by  the  said  last  mentioned  will 
and  testament  of  the  said  J  M,  and  your  orator 
well  hoped  they  would  have  complied  with  such  rea- 
sonable requests,  as  injustice  and  equity  they  ought 
to  have  done  :  BUT  NOW  SO  IT  IS,  may  it  please 
your  Honours,  that  the  said  J  G  and  J  T,  combining 
and  confederating  themselves  to  and  with  divers 
persons  at  present  unknown  to  your  orator,  whose 
names,  when  discovered,  he  prays  he  may  be  at  liber- 
ty to  insert  in  his  bill  of  complaint,  w*ith  apt  words 
and  matter  to  charge  them  and  each  of  them  parties 
defendants  heheto,  and  contriving  how  to  injure  your 
orator  in  the  premises,  have  not  only  absolutely  re- 
fused to  comply  with  your  orator's  reasonable  re- 
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quests^  but  are  very  pressing  upon  your  orator  to 
execute  a  general  release  to  them  pursuant  to  the 
said  awards  and  threaten  to  compel  your  orator  to 
execute  the  same  to  them^  by  some  application  to  this 
honourable  Courts  or  by  some  other  proceeding  at 
law,  and  to  give  colour  thereto^  they  give  out  and 
pretend  that  they  did  lay  before  the  said  arbitrator 
a  true  and  just  account  of  all  the  particulars  of  the 
estates  of  the  said  R  G^  at,  &c.  and  the  true  yearly- 
value  thereof,  and  that  they  had  settled  with  your 
orator  in  respect  to  the  proportion  which  the  said 
estate  at,  ^.  was  to  have  contributed  towards  the 
payment  of  the  said  annuity  of  200/.  to.  Mrs.  A  H  up 
to  Christmas  .   Whereas  your  orator  express- 

ly charges  that  they  did  not  give  in  a  true  account 
of  the  particulars  of  the  estates  of  the  said  R  G^  at^ 
4*c.  to  the  said  arbitrator,  but  they  wilfully  con- 
cealed the  particulars  hereinbefore  menti<med,  be- 
sides divers  other  particulars ;  and  your  orator  ex- 
pressly charges  that  the  said  confederates,  or  either 
of  them,  had  not,  nor  had  any  other  person  settled 
with  your  orator  for  the  sum  of  money  which  had 
been  paid  by  the  said  estate  at^  ^.  towards  the  annu- 
ity of  200/.  to  Mrs.  A  H,  over  and  above  its  propor- 
tion, up  to  Christmas  y  or  to  any  other  period,  at 
the  time  of  the  making  of  the  said  award,  or  at  any 
time  since ;  for  your  orator,  upon  his  discovering^ 
the  same  some  time  after  the  making  of  the  said  ' 
award,  made  the  same  known  to  die  said  confed- 
erates, or  to  some  or  one  of  them,  and  they  then 
acknowledged  the  sum  of  85/.  14s.  Sd.  to  have 
been  overpaid  by  your  orator  in  respect  thereof^ 
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and  the  said  W  T^  as  the  agent  of  the  said  J  G  and 
J  T^  promised  that  the  same  should  be  repaid  to 
your  orator ;  and  the  said  confederates  also  pretend 
that  they  did  lay  before  the  said  arbitrator  a  true  and 
just  account  of  the  real  estate  of  which  the  said  J  M 
"Was  at  the  time  of  his  death  seised^  possessed^  in- 
terested in^  or  entitled  to^  and  which  were  compri- 
sed under  the  general  devise  of  all  other  his  messua- 
gesy  lands^  tenements^  and  hereditaments ;  and  par* 
ticularly  that  the  said  messuage  in^  &c.  was  claimed 
by  your  orator^  and  brought  before  the  said  arbitra- 
tor^ and  that  the  said  arbitrator  disallowed  the  same; 
whereas  your  orator  admits  that  he  did  claim  the 
said  messuage  in^  &c.  before  the  said  arbitrator^ 
and  that  the  defendants  alleged  the  same  to  have 
been  the  property  of  the  said  R  G  and  of  the  said 
J  M^  and  they  did  then  shew  before  the  said  arbitra* 
^or^  that  the  said  R  G  had  a  tenement  in^  &c.  and 
which  was  then  presumed  to  have  been  the  premises 
so  claimed  by  your  orator ;  whereas  your  orator 
charges  that  he  hath  since  discovered  that  the  said 
messuage  so  claimed  by  him  was  formerly  the  pro- 
perty of  P  M,  who  by  some  deed  of  trust  conveyed 
and  assured  the  same  to  J  M^  brother  of  the  said 
P  M,  who  granted  a  lease  thereof  to  one  T  R  for 
some  term  of  years^  and  to  which  premises^  upon 
the  death  of  the  said  J  M^  the  said  J  M  became  en- 
titled as  his  heir  at  law^  and  which  premises  had 
been  originally  devised  to  P  M  by  his  father^  J  M ; 
which  said  deed  of  trust  from  the  said  P  M  to  J  M^ 
and  the  counterpart  of  the  lease  thereof  from  the 
said  J  M  to  T  R^  and  also  the  last  will  and  testament 
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of  the  said  J  M ^  father  of  P  M^  are  now  in  the  pos- 
session or  power  of  the  said  confederates^  or  of  some 
or  one  of  them^  whereby  it  will  appear  that  the  said 
messuage  was  part  of  the  real  estate  of  the  said  J 
Mf  and  which  passed  under  the  general  devise  in  the 
said  will^  and  was  no  part  of  the  estate  of  the  said 
R  6.  And  your  orator  charges^  that  he  hath^  since 
the  making  of  the  said  awards  discovered  that  the 
said  R  G  had  a  tenement  in^  &c*  which  was^  as  afore- 
saidy  presumed  to  be  the  premises  so  claimed  by  your 
orator^  and  that  the  tenement  which  so  belonged  to 
the  said  R  6  was  called  or  known  by  the  name  of^ 
&c.  and  was  a  different  and  distinct  tenement  from 
the  messuage  so  claimed  by  your  orator  ;  and  also 
a  messuage,  situate  in  or  near  a  street  called,  &c. 
in  the  town  of,  &c.  which  was  formerly  the  proper- 
ty of  the  said  J  M,  the  hereinbefore  named  father 
of  the  said  J  M,  and  by  him  demised  to  one  —  W 
for  a  term  of  years,  and  which  the  said  J  M  became 
entitled  to  as  the  heir  at  law  of  the  said  J  M,  and 
which  had  also  been  originally  devised  to  the  said 
P  M  by  his  father  J  M,  and  which  said  messuage^ 
or  some  rent  issuing  thereout,  was  sold  by  the  said 
confederates,  or  some  or  one  of  them,  or  by  some 
person  in  trust  for  them  or  on  their  account,  to  Mr. 
W  T,  who  now  acts  as  the  attorney  or  solicitor  of  the 
said  confederates,  or  of  some  or  one  of  them ;  and 
the  said  defendants  will  sometimes  admit,  that  the 
said  messuage  in  or  near  a  street  called,  &c.  wasfor* 
merly  the  property  of  the  said  J.  M,  but  then  they 
pretend  that  the  same  was  specifically  devised  by 
the  said  J  M  to  one  C  W,  chargeable  with  the  pay- 
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ment  of  400/.  tq  S  R^  and  that  the  said  R  G  pur- 
chased the  same  of  the  said  C  W^  whereas  your  orator 
charges  that  the  premises  devised  by  the  said  J  M  to 
the  said  C  W,  were  premises  which  had  been  pur- 
chased by  him  the  said  J  M  of  T  T^  father  of  the  de- 
fendant J  T^  and  sold  again  by  him  the  said  J  M^ 
after  the  making  his  said  will^  unto  the  said  T  T^ 
and  that  the  defendant  J  T,  or  some  person  claiming 
under  his  said  father^  now  is  interested  therein,  and 
that  the  same  are  different  and  other  premises 
than  those  here  claimed  by  your  orator  :  And  your 
orator  expressly  charges,  that  the  defendant  J  G 
did  not  purchase  the  same  of  the  said  C  W,  but  be- 
came entitled  thereto,  and  possessed  himself  there- 
of, under  and  by  virtue  of  the  said  general  devise 
in  the  said  will  of  the  said  J  M,  and  afterwards  sold 
the  same  to  the  said  W  T,  and  also  two  small  tene- 
ments  or  cottages,  situated  near,  4*<^.  which  the  said 
J  M  became  entitled  to  as  heir  at  law  of  his  father 
J  M,  brother  to  the  said  P  M,  which  said  two  sev- 
eral tenements  were  purchased  by  P  M  from  one 
RT,  late  of,  ^c.  in  the  county  of,  ^c.  and  conveyed 
by  the  said  deed  of  trust,  made  by  the  said  P  M  to 
J  M,  father  of  the  said  J  M,  and  also  several  other 
tenements  and  premises,  situate  at,  4*c.  in  the  coun- 
ty of,  4*c.  and  elsewhere,  to  all  which  said  several 
premises  your  orator  is  entitled,  in  fee-simple,  upon 
the  death  of  the  said  J  G  without  issue  male  ;  and 
the  said  J  G  now  is  of  the  age  of  47  years,  and  hath 
no  issue  whatsoever :  And  your  orator  expressly 
charges,  that  the  several  premises  hereinbefore 
mentioned,  were  part  of  the  estates  of  the  said  J  M 
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which  passed  under  the  said  general  devise  in 
said  will^  and  that  no  part  thereof  was  the  pro- 
perty of  the  said  R  G^  and  that  it  will  so  appear 
by  the  said  deed  of  trust  from  the  said  P  M  to  the 
said  J  M^  and  by  an  attendant  lease  therewith^  and 
by  the  last  will  and  testament  of  the  said  J  M^  &ther 
of  the  said  P  M«  and  bv  a  certain  deed  made  and 
executed  by  £  M^  the  widow  of  the  said  J  M  the  el- 
der^  bearing  date  some  time  in  the  year  > 

whereby  she  gave  certain  benefits  therein  mention- 
ed to  one  T  M.  and  by  the  counterparts  of  certain 
leases  to  T  R  and  —  W^  when  produced  to  this  hon- 
ourable Court :  And  your  orator  charges^  that  it  ap- 
pears by  a  rental  of  the  estates  late  of  the  said  J  M^ 
delivered  to  the  said  defendants^  or  one  of  them^  by 
T  D  the  receiver  thereof,  that  there  were,  in  the 
year  ,  divers  tenements  in  the  town  of,  ^. 

the  property  of  the  late  J  M,  of  the  yearly  value  of 
84/.  2«.  £//.,  and  also  ground  of  the  yearly  value  of 
5/.  2«.,  and  a  tenement  in  the  tenure  of  J  S,  for 
which  he  the  said  T  D  accounfed  to  the  said  J  G, 
no  part  whereof  was  brought  before  the  said  arbi- 
trator ;  all  which  several  deeds  and  wills,  together 
with  the  said  rental,  and  divers  other  deeds,  wills, 
papers,  and  writings,  your  orator  charges,  now  are, 
or  lately  were,  in  the  custody  or  power  of  the  said 
confederates,  or  some  or  one  of  them,  whereby  it 
will  manifestly  appear,  that  the  several  premises 
hereinbefore  mentioned  to  have  been  omitted  by  tlie 
said  confederates,  were  part  of  the  real  estate  of  the 
said  J  M  ;  and  they  set  up  many  other  pretences 
equally  groundless  and  unjust,  all  which,  ^. 
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PRAYER  OF  THE  BILL. 

That  they  may  set  forth  the  dates^  parties'  names^ 
and  short  and  material  contents  of  all  and  every  of 
such  deed  and  deeds^  will  and  wills^  and  other  writ- 
ings^ and  may  deposit  the  same  in  the  hands  of  their 
clerk  in  court  in  this  cause  ;  and  that  plaintiff^  and 
those  concerned  for  him^  may  be  at  liberty  to  inspect 
the  same,  and  take  copies  of,  or  extracts  from  them. 
as  he  may  be  advised  to  be  material  and  necessary  for 
bim ;  and  that  the  said  confederates  may  set  forth 
whether  the  said  J  M  was  not  at  his  death  seised, 
possessed  of,  or  interested  in,  or  entitled  to,  divers 
premises,  or  some,  and  which  premises  in  particu- 
lar, and  in  whose  tenure  or  occupation,  and  of  what 
yearly  value,  situate  near  a  place  near,  ^c.  in  the 
county  of,  &c.  which  they  also  omitted  to  insert  in 
the  account  of  the  real  estate  of  the  said  J  M,  laid 
by  them  before  the  said  arbitrator,  or  whether  the 
account  thereof,  laid  before  the  said  arbitrator  by 
them,  then  was  and  now  is,  to  the  best  of  their 
knowledge,  information,  or  belief,  a  true  and  just 
account,  and  in  no  respect  erroneous ;  and  if  the 
said  confederates  shall  now  pretend  that  the  said 
several  premises  before-mentioned,  and  charged  to 
have  been  part  of  the  estate  of  the  said  J  M,  or 
any  or  either  of  them,  were,  or  was  in  fact?  part  of 
the  real  estate  of  the  said  R  G,  then,  and  in  that 
case,  that  they  may  set  forth  how,  and  in  what  man- 
ner, and  by  what  deed  or  deeds,  will  or  wills,  or 
other  instrument  or  instruments  in  the  Jaw,  the  said 
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R  G  became  entitled  to  the  same^  or  any  of  them 
respectively ;  and  that  they  may  set  forth  the  date 
or  dates  of  all  and  every  of  such  deed  or  deeds^  will 
or  wills,  or  other  instrument  or  instruments  in  the 
law^  and  parties'  names^  and  short  and  material  con- 
tents thereof,  and  may  deposit  the  same  in  the  hands 
of  their  clerk  in  court  in  this  cause ;  and  that  the 
plaintiff,  and  those  concerned  for  him,  may  be  at 
liberty  to  inspect  the  same,  and  take  copies  of,  or 
extracts  from  them,  as  he  may  be  advised ;  and 
whether  the  plaintiff  hath  not  made  the  application 
and  requests  before-mentioned  to  the  said  confede- 
rates, or  to  one,  and  which,  of  them,  and  whether 
they  have  not  refused  to  comply  therewith  ;  and 
whether  they  have  not  set  up  the  several  pretences 
before  in  that  behalf  mentioned,  or  some^  and 
which,  of  them,  or  some  other^  and  what  pretences ; 
and  that  the  said  confederates,  and  each  of  them^ 
may  fully  answer  all  and  singular,  the  matters  and 
things  before  charged ;  and  that  the  said  award  of 
the  said  S  C  Cy  so  far  as  the  same  declares  that  the 
real  estate  of  the  said  J  My  which  passed  by  the 
words  of  the  residuary  clause  in  the  will  of  the 
said  J  My  consisted  only  of  such  parts  of  the  Cfrent 
Bolton  Estate  as  were  not  before  specifically  devi- 
sed, and  the  said  house  in  Smithy-Door^  which 
was  conveyed  by  the  said  J  G  to  the  plaintiff y  mm/ 
be  set  aside,  and  declared  not  to  be  binding  on  the 
plaintiff;  and  also  so  far  as  the  same  declares  and 
ascertains  the  proportions  in  which  the  estates,  late 
of  the  said  R  G,  at,  ^c.  ought  to  have  contributed 
towards  the  payment  of  the  said  annuity  of  2O0L 
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to  the  said  A  H—vsA  also  so  far  as  the  same  de- 
clares that  the  plaintiff  had  settled  with  the  said  J 
G9  or  any  other  person^  up  to  Christmas  y 

with  respect  to  the  proportion  in  which  the  Rus- 
holme  Estate  ought  to  have  contributed  towards 
payment  of  the  said  annuity  of  200/.  to  the  said  A 
fi^  the  said  award  in  the  several  particulars  above 
mentioned,  having  been  occasioned  by  concealment 
of  the  said  confederates  as  to  the  several  matters 
before  charged ;  and  that  the  said  confederates  may 
set  forth  fully  and  particularly  all  and  every  part 
of  the  real  estate  which  the  said  J  M  was  at 
his  death  seised,  possessed  of,  interested  in^  or 
entitled  unto,  which  were  not  specifically  devi- 
sed by  the  said  will  of  the  said  J  M,  save  and 
except  the  Little  Bolton  Estate,  and  the  true 
yearly  values  thereof,  and  of  every  part  thereSf ; 
and  that  it  may  be  referred  to  the  Deputy 
Remembrancer  of  the  Court  to  ascertain  the  in- 
terest of  the  plaintiff  therein  and  thereto,  and  that 
the  said  confederates  may  convey  and  assure  all 
such  real  estates  to  the  uses  directed  in  and  by  the 
said  will  of  the  said  J  M,  and  that  all  proper  parties 
may  join  in  such  conveyance  and  assurance,  and  that 
the  said  confederates  may  also  set  forth  a  fuU  and 
true  account  of  the  real  estate  of  the  said  R  G,  situ- 
ate  aty  ^c.  and  the  particulars  whereof  the  same  con- 
sisted, and  the  tf early  values  thereof  and  also  a  true 
and  just  account  of  what  they  or  either  of  than,  or 
any  one  in  trust  for  thefu  or  either  of  them,  or  on 
their  or  either  of  their  accounts,  have  or  hath  re- 
ceived out  of  or  in  respect  of  the  said  estate  at,  ^c. 
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towards  the  payment  of  the  said  annaity  of  200/1  to 
the  said  A  H,  and  that  it  may  be  referred  to  the 
Deputy  Remembrancer  of  the  Court  to  fix  and  as- 
certain the  proportion  in  which  the  said  several  es- 
tates at^  4^.  ought  to  have  contributed^  and  ought 
now  to  contribute  towards  the  payment  of  the  said 
annuity  of  200/.  to  the  said  A  H^  and  abo  to  take 
an  account^  of  what  the  said  confederates  or  either 
of  them,  or  any  one  in  trust  for  them,  or  on  their 
or  either  of  their  account,  have  or  hath  received 
out  of  or  in  respect  of  the  said  Rusholme  Estate  to- 
wards the  payment  of  the  said  annuity  of  200/.  to 
the  said  A  H,  over  and  above  the  proportion  he 
shall  ascertain  which  the  said  estate  at,  &c.  ought  to 
have  contributed  towards  the  said  annuity ;  and  that 
the  said  confederates,  or  one  of  them  may  be  de- 
creed forthwith  to  repay  unto  tlie  plaintiff  what 
$)iail  appear  to  be  so  over  paid,  and  that  the  said 
confederates  may  in  the  meantime  be  restrained  by 
the  order  of  the  Court  from  proceeding  upon  the 
said  award  against  the  plaintiff. — And  for  reKef, 
4*c.  Ac. 


Plea  of  th'2  Defendant  J  G,  sworn  day  of 

Saith,  that  by  a  certain  deed-poll  dated  day 

of  ,  under  the  hand  and  seal  of,  and  duly 

executed  by  S  C  C,  of,  &c.  Esq.  reciting  that  J  M^ 
late  of,  &c.  in  the  county  of,  &c.  Esq.  by  his  last 
will  and  testament  in  writing,  bearing  date  the 
day  of  after  devising  several  real  estates, 
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and  bequeathing  several  legacies  in  manner  therein 
mentioned,  gave  the  following  legacies,  (that  is  to 
say,)  To  W  D,  W  B,  H  F,  C  W,  W  S,  and  W  H, 
the  sum  of  50/.  each  ;    to  the  defendant  and  the 
plaintiff,  and  A  G,  children  of  the  testator's  kinsman, 
R  G,  1000/.  a  piece,  and  20  guineas  a  piece  for 
mourning  rings ;  unto  S  J  and  M  J,  the  daughters 
of  G  J,  of,  ^c.  600/.  a  piece ;   and  unto  each  and 
every  of  the  children  of  W  W  and  J  his  wife,  100/. ; 
all  which  said  legacies  or  sums  of  money  the  said 
testator  thereby  ordered  and  directed  ta  be  paid 
by  and  out  of  the  rents  and  profits  of  his  estates  there- 
inafter mentioned,  and  in  such  manner  as  thereinaf* 
ter  mentioned  ;  and  as  for  and  concerning  all  that 
the  said  testator's  manor  or  lordship  of  Little  Bol- 
ton, with  the  appurtenances,  in  the  county  of,  ^c 
and  the  perpetual  advowson  of  Little  Bolton  chap- 
el, and  all  his  messuages,  lands,  tenements,  rents, 
tythes,  and  hereditaments,  arising  and  being  in  Lit- 
tle Bolton  aforesaid,  and  all  other  his  the  said  tes- 
tator's lands,  tenements,  hereditaments,  and  real  es- 
tate whatsoever  and  wheresoever,  he  gave  and  de- 
vised the  same  to  the  said  W  D,  W  B,  H  F,  C  W,  W 
S,  and  W  H,  and  their  heirs  and  assigns,  for  evei^ 
UPON  TRUST,  that  they  the  said  trustees,  and 
their  heirs,  should,  in  the  first  place,  out  of  the 
rents  and  profits  thereof,  pay  a  certain  annuity  in 
the  said  will  mentioned,  and  subject  to  such  annuity 
said  testator  ordered  and  directed  his  said  trustees 
and  their  heirs  to  pay  and  apply  the  residue  of  the 
rents  and* profits  thereof,  from  time  to  time,  as  the 
same  should  be  got  in  and  received,  in  the  payment 
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of  the  several .  legacies  thereinbefore  by  him  given 
to  them  the  said  trustees,  the  defendant,  the  plain- 
tiff, and  A  G,  the  said  S,  and  M  J,  and  the  chil- 
dren of  the  said  W  and  M  W,  in  manner  there- 
in mentioned  ;  and  after  payment  of  the  said 
several  legacies,  the  said  testator  directed  that  his 
trustees  and  their  heirs  should  receive  and  take 
the  rents  and  profits  of  the  said  manor  and  premi- 
ses to  their  own  use  during  the  life  of  the  said  testa- 
tor^s  uncle,  P  M,  and  after  the  death  of  the  said  P 
M,  and  payment  of  all  the  before-mentioned  lega- 
cies, the  said  testator  directed  his  said  trustees  and 
their  heirs  to  convey  all  the  said  manors,  messua* 
ges,  lands,  tenements,  and  real  estate,  unto  the  first 
and  other  sons  and  the  daughters  of  the  said  P  M 
who  should  be  capable  of  purchasing  and  holding 
lands  of  inheritance  in  England,  in  manner  therein 
mentioned  ;  and  for  default  of  such  issue  of  the  said 
P  M,  then  to  and  to  the  use  of  the  defendant  for 
life,  he  taking  upon  himself  and  using  the  name  of 
M,  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  the  first  and  every  other 
son  of  the  body  of  the  defendant,  (taking  upon  them 
and  using  the  name  of  M,)  in  tail  male  ;  and  in  de- 
fault of  such  issue,  then  to  and  to  Uie  use  of  the  said 
plaintiff  and  his  heirs,  he  and  they  taking  upon 
them  and  using  the  name  of  M  ;  and  the  said  tes- 
tator, (after  bequeathing  some  further  legacies,) 
gave  all  the  residue  of  his  personal  estate,  after 
payment  of  his  debts  and  funeral  expenses,  to  his 
said  trustees,  to  dispose  of  as  they  should  tliink  pro- 
per :  but  in  case  his  personal  estate   should  fall 
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short  of  paying  and  satisfying  his  funeral  expenses 
and  debts^  then  the  said  testator  directed  his  said 
trustees  and  their  heirs,  by  and  out  of  the  rents 
and  profits,  or  by  sale  or  mortgage  of  any  part  of 
his  messuages,  lands,  tenements,  and  hereditaments 
in,  &c.  aforesaid,  and  not  by  him  before  particular- 
ly mentioned,  to  raise  money  sufficient  to  make 
good  such  deficiency,  and  the  said  J  M  appointed 
thesaidWD,  WB,HF,  C  W,  W  S,  andWH, 
executors  of  his  said  will,  and  further  reciting  that 
the  said  J  M,  after  the  date  ani^xecution  of  the 
said  will,  made  a  mortgage  in  fee  of  the  said  Little 
Bolton  estate,  for  securing  the  sum  of  4000/.  and 
further  reciting  certain  indentures  of  lease  and  re- 
lease, dated  the  and  days  of  be- 
ing a  settlement  made  previous  to,  and  in  conside- 
ration of  a  marriage  which  was  intended  to  be,  and. 
was  soon  afterwards  had  and  solemnized  betw^in 
the  said  J  M  and  A  B,  and  further  reciting,  that 
the  said  J  M  died  on  or  about  the  day  of 
without  having  had  any  issue,  leaving  the 
said  A  his  widow  him  surviving ;  and  further  re- 
citing, that  the  said  W  D,  W  B,  H  F,  C  W,  W  S, 
and  W  H,  renounced  the  probate  of  the  said  will, 
and  declined  to  act  in  the  trusts  thereof,  and  there- 
upon the  defendant  possessed  himself  of  the  personal 
estate  and  effects  of  the  said  J  M,  or  so  much  thereof 
as  he  was  able,  and  entered  into  possession  and  re- 
ceipt of  the  rents  and  profits  of  the  real  estates  de- 
vised by  the  said  testator  to  his  trustees  for  the  pur- 
poses before  mentioned,  and  the  defendant  had  since 
obtained  letters  of  administration  of  the  personal  es- 
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tate  and  effects  of  the  said  J  M,  with  his  said  will  an- 
nexed ;  and  further  reciting^  that  by  indentures  of 
lease  and  release^  dated  die  •      and    .    days  of 
the  release  made  between  the  said  W  B,  H  F,  C  W, 
and  W  H,  being  the  surviving  trustees '  *  under  the 
said  will;  of  the  first  part;  defendant;  plaintiff;  J  T> 
another  defendant  to  plaintiff's  bill;  and  A  his  wife 
(late  A  G) E,  J  H;  and  E  H,  who  were  the  as- 
signees of  the  estate  and  effects  of  the  said  H  F;  un- 
der a  commission  of  bankrupt;  N  S;  the  executor  of 
the  said  W  S,  ^  W,  S  W;  J  W,  and  C  W  of  Jamai- 
ca; the  four  sons  and  only  children  of  the  said  W  W 
and  J  his  wife;  living  at  the  time  of  the  death  of 
the  said  J  M;  of  the  second  part;  G  J;  Esq.  the  fother 
of  M  J;  one  of  ]the  legatees;  who  was  then  an  in- 
fant under  the  age  of  twenty-one  yearS;  of  the  third 
part;  C  F;  of  the  fourth  part;  and  the  said  R  G;  of 
tlie  fifth  part :  It  was  witnessed;  that  the  said  W  B, 
in  consideration  ot  the  sum  of  50/.;  the  said  —  £,  J 
H;  and  E  H;  as  assignees  of  the  estate  and  effects  of 
the  said  H  T;  in  consideration  of  the  like  sum  of 
50/.  the  said  C  W;  in  consideration  of  the  like  sum 
of  50/.,  the  said  N  S,  as  executor  of  the  said  W  S, 
in  consideration  of  the  like  sum  of  50/.;  the  said  W 
H;  in  consideration  of  the  like  sum  of  50/.;  the  plain- 
tiff; in  consideration  of  1021/.  the  said  J  T  and  A 
his  wife,  in  consideration  of  the  sum  of  1021/.^ 
the  said  W  W;  S  W,  J  W;  and  C  W;  in  consid- 
eration of  100/.  paid  to  them  respectively  by  the 
defendant;  did;  at  the  request,  and  by  the  direction 
and  appointment  of  the  defendant;  and  also  the  de- 
fendant did  assign  and  transfer  unto  this  said  C  F, 


bis  executory  &e;«ll  and  singuhr  the  said  legacies^ 
tokokL  the 'Same  in  trust  for'  the  defendant^  ^o  the 
intent  that  the  and  legades  mi^  be  paid  to  the  de- 
fendanty  hia  executors^  ^«  from  and  out  of  the  said 
troat^eatales  remaining  chargeii^le  with  the*  payment 
tiiereof^  and  at  such  times^  and  in  such  manner^  as 
inthe  said  will  is  for  that  purpose  melitioned ;  and 
fer  the  consideration  aforesaid^*  the  surviving  devi- 
sees in  trust^at  the  request  of  thedefSendant  and  plain- 
tiff^ did  release  and  convey  to  the  said  R  G,  hi»heirs 
«nd  assigns^  all  and  singular  the  messuageB^  lands^ 
tenements^  the  hereditaments^  which  in  and- by"  the 
said  will  were  devised  unto  the  trustees  therein 
named^  save  and  except  the  manor  of  Little  Bolton^ 
and  the  messuages^  lands^  tenements^  and  heredita- 
ments comprized  in  the  aforesaid  marriage  setde^ 
ment^  whereby  the  devise  thereof  was  revoked  ;  to 
hold  the  same  to  the  said  R  G,  his  heirs  and  assigns, 
upon  the  trusts  declared  concerning  the  same,  in 
and  by  the  said  will  of  the  said  J  M,  or  such  of  them 
as  were  then  existing  or  capable  of  taking  effect'; 
and  the  said  G  J,  in  consideration  of  the  said  legacy 
bequeathed  to  his  said  daughter,  who  was  then  an 
infant,  being  paid  to  him,  did  thereby  covenant,  that 
he  would  stand  and  be  possessed  of  the  same  for 
her  benefit,  and  indemnify  the  defendant  and  the 
said  devisees  in  trust  for  the  payment  thereof;  and 
further  reciting,  that  the  sum  of  1021  /.,  in  the  said 
indenture  mentioned  to  have  been  paid  to  the  said 
plaintiff^  was  not,  nor  was  any  part  thereof  in  fact 
paid  to  him  ;  but  by  indentures  of  lease  and  release, 
dated  the  and  days  of  and  made 
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between  the  defendant  of  the  one  part,  and  the 
said  plaintiff  of  the  other  part^  in  consideration  of 
1000/.  in  the  sud  indenture  of  release  of  the 
day  of  ^  mentioned  to  have  been  paid  to  -the 

said  plaintiff^  the  defendant  bargained^  sdd^  alien- 
ed, and  confirmed  to  the  said  plaintiif,  his  heirs  and 
assigns,  a  certain  messuage  or  .dwelling  house  sit* 
uate  in,  4^.  therein  particularly  described,  to  hold 
the  same  to  the  said  plaintiff,  his  heirs  and  assigns^ 
forever ;  and  he,  the  defendant,  did  thereby  cove- 
nant with  the  said  pluntiff,  that  he,  the  -defendant^ 
had  an  absolute  estate  of  inheritance  in  fee  simple 
in  the  said  messuage  and  premises,  and  had  good 
right  and  authority  to  convey  the  same  to  the  said 
plaintiff,  his  heirs  and  assigns,  in  manner  aforesaid ; 
and  further  recitiflg,  that  the  said  plaintiff  there- 
upon entered  into  the  receipt  of  the  rents  and  pro- 
fits of  the  said  house  in,  ^c.  and  had  ever  since 
continued  in  the  receipt  thereof ;  and  further  re- 
citing,  that  the  said  J  M  was,  at  the  time  of  his 
death,  indebted  on  mortgage  and  other  specialty, 
and  by  simple  contract^  to  a  very  large  amount, 
which  debts  have  been  since  paid  by  such  persons, 
and  in  such  manner  as  thereinafter  mentioned ;  and 
further  reciting,  that  the  said  R  G,  (the  late  father 
of  the  defendant  and  the  said  plaintiff,)  duly  made 
and  published  his  last  will  and  testament  in  writing, 
(and  which  was  attested  so  as  to  pass  freehold  es- 
tate,) part  of  which  was  in  the  words  or  to  the  ef- 
fect following,  (that  is  to  say) :  —  ^<  I  also  give  to 
^<  my  son  T  G,  twenty  shares  in  the  Navigation  of 
^^  the  Rivers  Mersey  and  Irwell  j  and  after  my 
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<<  wife's  deaths  or  in  case  she  marries,  I  give  to  my 
^  son  T  my  lands  in^  &c.  my  house  in,  ^.  .and  all 
<<  the  furniture^  with  all  the  plate,  linen,  and  chi- 
<<  na,  except  what  is  found  to  the  contrary  on  a  pa- 
^  per,  and  laid  with  this ;  also  I  give  to  Mr.  E  W, 
<^  during  my  wife's  life,  if  she  remains  unmarried, 
<^  my  lands  at,  4^.  occupied  by  E  S,  my  lands  at^ 
^<  ^.  occupied  by  T  Y,  and  lands  in  the  parish  of, 
<<  ^.  known  by  the  name  of  Fleams,  occupied  by 
<*  J  T,  Jn  the  county  of,  4f^.  in  trust,  nevertheless, 
^^  that  he  receive  the  rents,  and  pay  quarterly  after 
"  the  rate  of  300/.  each  year  to  my  said  wife,  if 
^^  she  remains  unmarried,  and  what  remains  in  his 
^<  hands,  after  paying  the  above  sum,  to  divide  the 
^^  balance  betwixt  my  two  sons,  J  and  T ;  I  also 
^^  will  that  she  has  a  thousand  pounds  paid  to  her 
^^  as  mentioned  in  her  settlement ;  I  likewise  give 
*^  her  the  carriage  and  the  two  bay  horses  j  I  like* 
^^  wise  give  her  the  produce  of  the  field  at,  &c. ; 
"  I  likewise  give  her  my  house  in,  ^.  which  we 
^<  now  inhabit,  atid  all  the  furniture,  with  the  plate, 
^'  linen,  and  china,  with  the  stable  and  warehouse 
^'  thereto  adjoining ;  but  in  case  she  marries,  I 
^*  doubt  not  but  her  own  uruden(e  will  direct  her 
^^  in  the  choice  of  a  person  who  will  make  her  sat- 
*^  isfaction  for  the  loss  of  the  house,  &c.  and  the 
'^  said  house  and  furniture  shall  be  directly  deliver- 
^^  ed  up  to  my  son  T,  and  the  estate  to  go  as  the 
^'  settlement  directs ;  so  that  if  she  marries  again, 
"  it  is  my  will  that  the  settlement  which  I  made 
^^at  my  marriage  be  observed,  and  the  estates 
^<  therein  mentioned  as  before  in  this  will  dispos- 
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<^  ed  of  ;'^  and  in  a  subsequent  part  of  the  said 
will^  the  said  testator  devised  as  follows :-—  ^^  And 
^^  the  rest  and  residue  of  all  my  estates  real  and 
^^  personal  I  give  to  my  son  J  G^  excepting  what 
^^  he  will  find  disposed  of  by  codicils  whidh  are  lapt 
<^  up  with  these  :"  and  the  said  testator  appointed 
his  wife  A^  and  the  defendant^  executors  of  his 
said  will ;  and  further  reciting^  that  the  said  R  6 
departed  this  life  in  or  about  the  mondi  of  , 

and  at  the  time  of  his  deaths  several  codicib  or 
testamentary  papers  were  found  together  with  his 
said  will^  and  that  the  defendant  alone  had  proved 
the  said  will  of  the  said  R  6  in  the  proper  Eccle- 
siastical Court ;  and  further  reciting^  that^  by  the 
marriage  settlement^  to  which  the  will  of  the  sidd 
R  G  refers,  a  rent  charge  of  200/.  per  ann.  was  pro- 
vided for  A,  his  wife,  by  way  of  jointure,  during  her 
life,  out  of  the  said  premises  at,  ^.  in  the  said  will 
mentioned;  and  further  reciting  certain  inden- 
tures of  lease  and  release,  dated  the  and 
days  of  ,  whereby  the  defendant  con- 
veyed and  assigned  all  his  real  and  personal  estate 
and  effects,  (except  as  therein  mentioned,)  unto  the 
said  C  F  and  J  T,  uponH^ust  for  the  payment  of  the 
debts  of  the  defendant,  in  such  manner  as  thereby 
directed ;  and  further  reciting,  that  the  said  A,  the 
widow  of  the  said  R  G,  did,  in.  or  about  the  month 
of  ,  intermarry  with  R  H,  whereby  the 
provision  made  for  her  by  the  will  of  the  said  R  G 
ceased  and  determined ;  and  further  reciting,  that 
several  disputes  and  differences  had  arisen  between 
the  defendant  and  C  F  and  J  T,  as  his  trustees,  and 
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the  said  plaintiff,  respecting  the  real  and  personal  es- 
tate of  the  said  J  M,  and  the  application  thereof  by 
the  defendiiBt,  and  also  respecting  the  effect  and  con- 
struction of  the  will  of  the  said  R  G,  and  of  the  sev- 
eral codicils  or  testamentary  papers  found  therewith 
as  hereinbefore  mentioned,  and  the  proportions  in 
which  the  said  three  estates  at,  &c.  were  and  are 
liaUe  to  contribute  towards  payment  of  the  join- 
ture of  the  said  A  H  ;  and  further  reciting,  that  a 
bill  was  filed  in  the  Court  of  Exchequer  by  the  sftid 
C  F  and  J  T  and  the  defendant  against  the  said 
plaintiff,  stating  that  the  debts  of  the  said  J  M  had 
been  paid  and  satisfied  by  the  defendant  and  R  G, 
and  by  the  said  C  F  and  J  T,  to  an  amount  much 
beyond  the  personal  estate  of  the  said  J  M,  pos- 
sessed by  the  defendant,  and  praying  that  the  trusts 
of  the  will  of  the  said  J  M,  so  far  as  the  same  re- 
mained unrevoked,  might  be  carried  into  execution, 
and  that  an  account  might  be  taken  of  his  personal 
estate  and  effects  not  specifically  bequeathed, 
which  had  been  possessed  or  received  by  the  defen- 
dant, and  also  of  the  said  J  M's  debts  and  funeral 
expenses,  and  the  sums  paid  in  discharge  thereof 
by  the  defendant,  and  in  case  it  should  appear 
that  such  personal  estate  and  effects  were  not  suJflSi- 
eient  for  payment  of  the  said  J  M's  debts  and  fu- 
neral expenses,  that  the  deficiency  might  be  raised  by 
sale  of  the  Great  Bolton  estate,  or  a  sufficient  part 
thereof;  and  that  the  said  C  F  and  J  T,  as  assign- 
ees  of  the  defendant,  might  be  declared  to  stand  as 
creditors  on  the  estate  of  the  said  J  M  for  the  amount 
•f  the  debts  paid  by  the  defendant  and  the  said  R 
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G^  C  F^  and  J  T,  as  aforesaid,  beyond  the  amount 
of  the  personal  estate  of  the  said  J  M  possessed  by 
the  defendant,  and  that  an  account  might  also  be 
taken  of  the  legacies  of  the  said  J  M,  charged  up- 
on the  rents  and  profits  of  the  real  estates  before 
mentioned,  and  of  what  had  been  paid  by  the  defen* 
dant  in  discharge  of  such  legacies,  and  that  the  same 
might  be  raised  by  sale  of  such  estate  s ;  and  further 
reciting,  that,  in  or  about  Easter  Term  ,  a 

bill  was  filed  in  the  same  court  by  the  said  plaintiff 
against  the  defendant,  C  F  and  J  T,  to  set  aMde  the 
said  indentures  of  lease  and  release  of  the  and 

days  of  ,  as  having  been  fraudulently 

obtained,  and  for  payment  of  the  said  legacies  of 
1021/.,  bequeathed  to  the  said  plaintiff"  by  the  said 
J  M's  will  ;  and  further  reciting,  that  another  bill 
was  filed  in  the  same  Court  by  the  said  C  F,  J  T, 
and  the  defendant,  against  the  said  plaintiff,  and 
against  J  H,  respecting  two  closes  of  land,  part  of 
the  Ardwich  Estate  thereinbefore  mentioned ;  and 
further  reciting,  that  by  an  order  made  by  the  said 
Court  of  Exchequer  in  the  said  three  causes,  dated 
the  day  of  ,  upon  the  motion  of  the 

counsel  for  the  said  C  F,  J  T,  and  the  defendant, 
it  wa  ordered  by  the  said  Court,  by  consent  of  the 
said  plaintiff  then  present  in  court,  that  as  well 
the  several  matters  in  dispute  between  the  said  par- 
ties in  the  said  three  causes,  as  also  all  other  matters 
in  dispute,  claims,  and  demands  depending  or  be- 
ing between  the  defendant  and  plaintiff*,  or  the  de- 
fendant and  J  T,  as  the  trustee  of  his  estate  and 
effects,  and  the  plaintiff,  in  a^y  manner  or  wise. 
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sliouM  be,  and  the  same  thereby  were  referred  to 
him  the  said  S  C  C,  to  arbitrate  and  award  and  de- 
termine the  same,  so  that  he  should  make  his  award 
in  writing  between  the  said  parties  touching  the 
several  matters  and  things  thereby  referred  to  him, 
on  or  before  the  day  of  then  next, 

which  should  be  confirmed  and  made  an  order  of 
the  said  court ;  and  it  was  further  ordered,  that  as 
well  the  said  parties,  as  also  such  person  or  persons 
whose  evidence  might  be  thought  necessary  to  be 
adduced  or  given  to  him,  should  be  examined  upon 
interrogatories,  or  upon  oath,  in  such  manner,  and 
by  and  before  such  person  or  persons  as  he  should 
direct ;  and  that  all  deeds,  books,  and  papers  in  the 
custody  or  power  of  any  of  the  parties,  relating  to 
the  matters  in  question,  should  be  by  them  pro- 
duced before  him ;  and  further  reciting,  that  he  had 
taken  upon  himself  the  said  arbitration,  and  had 
considered  the  several  matters  in  difference  be- 
tween the  said  parties  at  the  time  of  making  the 
said  order,  so  far  as  the  same  had  been  laid  before 
him  ;  and  further  reciting,  that  the  time  limited  for 
making  his  award  in  the  premises  had  been  by  sev- 
eral orders  of  the  said  court  enlarged,  he  the  said 
sec  did  make  his  award  in  the  premises  in  the 
words  and  in  mannef  and  form  following,  (that 
is  to  say) ; — First,  I  find  and  declare,  that  the 
amount  of  the  personal  estate  and  effects  of  the  said 
J  M,  possessed  or  received  by  the  said  J  G,  did  not 
exceed,  in  the  whole,  the  sum  of  2800/. ;  and  I  find 
and  declare,  that  the  funeral  expenses  and  debts  of 
the  said  J  M,  which  were  paid  and  satisfied  by  the 
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said  J  G  or  the  said  R  G  on  his  account^  or  the  said 
C  F  and  J  T^  as  his  trustees^  (including  the  sum  of 
4000/.  secured  by  mortgage  of  the  Little  BoltoD 
Estate  as  aforesaid)^  amounted  together  to  the  prin- 
cipal sum  of  8555/.^  together  with  an  arrear  of  in- 
terest thereon^  the  particulars  of  which  payments 
I  have  set  forth  in  the  schedule  annexed  to,  this  my 
award ;  and  I  find  that  the  annual  rents  of  the  mes- 
suages^ lands^  tenements,  and  hereditaments  in  Great 
Bolton,  (not  specifically  devised  by  the  said  J  M,) 
out  of  which  he  the  said  J  M  directed  his  said  trus- 
tees to  raise  and  make  good  the  deficiency  of  his 
personal  estate  to  pay  and  satisfy  his  funeral  expen- 
ses and  debts,  did  not  exx^eed  the  sum  of  126/. ; 
that  the  whole  inheritance  of  the  premises  in  Great 
Bolton  were  not  at  the  time  of  the  death  of  the  ssid 
J  M,  or  at  the  time  when  such  funeral  expenses 
and  debts  of  the  said  J  M  were  paid  and  satisfied 
as  aforesaid,  worth  to  be  sold,  sufficient  to  make 
good  such  deficiency  of  the  personal  estate ;  and 
I  do  therefore  declare  and  award,  that  the  said 
J  G  and  the  said  J  T,  as  his  trustee,  (he  the  said 
C  F  having  departed  this  life,)  by  the  means  afore- 
said, and  standing  in  the  place  of  such  creditors  of 
the  said  J  M,  and  by  virtue  of  the  said  indentures 
of  the  and  days  of  became,  and 

now  are,  absolutely  entitled  to  the  whole  beneficial 
interest  in  the  said  Great  Bolton  Estate  ;  and  I  fur- 
ther declare  and  award,  that  the  devise  in  the  vill 
of  the  said  J  M ,  of  the  manor  or  lordship  of  Little 
Bolton^  and  the  advowson  and  right  of  presentation 
to  Little  Bolton  chapel*  and  all  his,  the  said  testa- 
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tor's  i&aflBiMiges^  lands^  tenements^  tythes^  and  here- 
titamentt  hi  Little  Bolton  aforesaid^  was  revoked 
ky  the  ttM  indentures  of  settlement  of  the 
and  days  of  hereinbefore  set  forth ; 

and  I  ftirdiei*  find  and  declare^  that  the  only  real 
Estates  whieh  jHtssed  under  the  words  of  the  residua- 
ry devise  in  the  wiH  of  the  said  J  M^  (that  is  to 
say^)  '^  aH  other  my  messuages^  lands,  tenements,  he- 
'^  reditaments,  and  real  estate  whatsoever  and 
'*  wheresoever/^  were  such  parts  of  the  said  Great 
Bolton  Estate  as  were  not  before  specifically  devi- 
sed, and  the  said  house  in,  &c.  which  was  conveyed 
by  the  said  J  O  to  the  said  T  O  by  the  said  inden- 
tures of  and  days  of  hereinbefore 
set  forth ;  and  I  therefore  declare  and  award,  that 
the  said  T  6  hath  not  any  claim  or  interest  whatsoever 
in  the  real  or  personal  estate  of  the  said  J  M,  except 
in  the  said  house  in.  Sec.  which  I  direct  and  award 
shaH  be  accepted  and  taken  by  the  said  T  6  for  such 
estate  as  the  said  J  G  had  therein  at  the  time  of  the 
execution  of  the  said  indentures  of  the  and 
days  of  ,  in  full  satisfaction  of  all  claims 
and  demands  of  him  the  said  T  G  in  respect  of  the 
said  legacies  of  1000/.  and  21/.  bequeathed  to  him 
by  the  will  of  the  said  J  M  ;  and  as  to  the  several 
matters  in  difference  between  the  said  parties  in 
respect  of  the  estates  of  the  said  R  G,  and  the  effect 
of  his  will  and  the  several  codicils  or  testamentary 
writings  found  therewith  as  aforesaid,  I  declare  and 
awards  that  the  several  lands,  tenements,  and  he- 
reditameots  of  the  said  R  G,  situate  in  Rusholme 
aforesaid^  (subject  to  their  proportion  of  the  join- 
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ture  payable  to  the  said  A  H^)  were  well  and  suffi- 
ciently devised  by  the  said  R  6  to  the  said  T  6  in 
fee  simple,  from  the  time  of  the  second  marriage  of 
the  said  A  H,  and  I  do  therefore  award  and  direct 
that  the  said  J  G  and  J  T  shall^  upon  demand  for 
that  purpose  made  by  tbe  said  T  G^  or  some  person 
by  him  thereunto  lawfully  authorized,  deliver  up  or 
cause  to  be  delivered  up  to  him  the  said  T  G,  or  un- 
to such  other  person,  all  the  title-deeds  and  papers 
.and  writings  in  the  custody  or  power  of  them  the 
said  J  G  and  J  T  respectively,  relating  to  or  conccm- 
'  ing  the  said  premises  in  Rusholme ;  and  I  further  de- 
clare and  award,  that  the  lands,  tenements,  and  he- 
reditaments of  the  said  RG,  situate  in  Ardwich 
aforesaid,  were  well  and  sufficiently  devised  by  the 
codicils  or  testamentary  papers  found  with  the  will 
of  the  ss^d  R  G  as  aforesaid,  or  some  of  them,  to  the 
said  T  G  in  fee  simple,  and  that  by  such  devise  the 
said  T  G,  upon  the  second  marriage  of  the  said  A  H^ 
became  entitled  to  the  said  premises  in  fee  simple, 
(subject  only  to  their  proportion  of  the  said  A  H's 
jointure  ;)  and  I  find  that  the  said  J  G,  or  the  said 
C  F  and  J  T,  as  his  trustees,  received  the  rents  and 
profits  of  the  said  Ardmch  Estate,  (except  the 
said  two  closes  let  to  the  said  J  H  at  the  yearly  rent 
of  8/.  8«.,  which  were  received  by  the  said  T  6 
from  the  time  of  the  second  marriage  of  the  said  A 
JI,  until  the  time  when  the  possession  thereof  was 
also  delivered  up  to  H  A,  Esq.  in  pursuance  of  the 
agreement  hereinafter  mentioned;)  which  rents  and 
profits  amounted,  in  the  whole,  to  the  sum  of  560/. ; 
and  I  find,  that  by  an  i^eement,  dated  the 
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day  of  9  made  between  W  T,  on  behalf 

of  C  F  and  J  T^  as  such  trustees  as  aforesaid^ 
of  the  one  party  and  the  said  H  A^  Esq.  of  the  other 
part^  the  said  W  T  agreed  for  the  sale  of  certain  mes- 
suages or  dwelling  houses  in^  &c.  and  the  whole 
of  the  said  Ardwich  Estate^  to  the  said  H  A^  for 
the  sum  of  6300/^  to  be  paid  on  or  before   the 

day  of  then  next ;  and  by  such  agreement 

it  was  provided^  that  the  venders  should  have  the 
relets  and  profits  of  the  said  Ardwich  Estate  up  to 
the  day  of  then  next^  at  which  time 

the  said  H  A  was  to  enter  into  the  receipt  thereof; 
and  I  find  that  such  purchase  hath  been  since  com- 
pletedy  but  that  the  rents  and  profits  of  the  said 
two  closes  let  to  the  said  J  H^  hath  been  received 
from  that  time  to  Christmas  by  the  said  T  6^ 

and  I  find  that  the  proportion  of  the  said  sum  of 
6300/.,  which  was  agreed  to  be  paid  for  the  Ard- 
wich Estate^  was  the  sum  of  4200/. ;  and  I  find  and 
award  that  the  proportions  in  which  the  said  Prest- 
wichy  Ardwich,  and  Rusholme  Estates,  were  liable 
to  contribute  to  the  annual  payment  of  the  jointure 
of  the  said  A  H  from  the  time  of  the  second  mar- 
rij^ge,  were  as  follows,  (that  is  to  say :) — Prestwich, 
126/.  ISs.  8d.y  Ardwich,41/.  78. 8rf.,  Rusholme,  31/. 
13».  Sd^  making  together  200/. ;  and  I  find  that  all 
accounts  in  respect  of  the  contribution  of  the  Rus- 
holme Estate  to  the  said  jointure  have  been  settled 
between  the  said  parties  up  to  Christmas  , 

from  which  time  the  whole  of  the  said  jointure  hath 
been  paid  to  the  said  A  H  up  to  the  day  of 

now  last  past,  by  the  said  J  G,  or  the  said 
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I  do  further  award  and  direct^  that  they  the  said 
parties  respectively  ^hall^  upon  or  at  the  time  after 
payment  of  the  money  hereinbefore  directed  to  be 
paid^  when  they  shall  be  thereunto  required^ 
and  at  their  own  respective  charges^  make,  execute, 
and  deliver  to  each  other  sufficient  mutual  releases 
in  writing,  of  all  actions,  covenants^  suits,  and  de- 
mands, which  they  the  said  J  G,  and  J  T  as  his 
trustee,  and  the  said  T  G,  had  or  claimed  to  have 
against  each  other  in  respect  of  the  matters  in  dif- 
ference between  them  at  the  time  of  making  the 
said  order  of  reference ;  and  I  do  further  award 
and  direct,  that  the  future  payments  of  the  said 
jointure  of  200/.  per  annum  shall  be  from  time  to 
time  kept  down  and  paid  by  the  said  parties  re* 
spectively,  in  the  proportions  hereinbefore  men- 
tioned ;  and  I  further  award,  that  the  said  parties 
respectively  shall  bear  the  costs  of  the  said  refer- 
ence. 

SAITH,  that  by  an  order  of  this  Court,  made 
in  the  three  several  before-mentioned  causes,  on 
the  day  of  upon  the  motion  of  the 

counsel  of  the  said  plaintiff ^  praying  that  the  afore- 
said award  might  be  confirmed  and  made  an  order 
of  this  Court ;  and  on  hearing  the  counsel  for  the 
defendant  and  the  said  J  T,  it  was  ordered  that  the 
said  award  should  be,  and  the  same  was  thereby 
made  an  order  of  this  Court,  and  that  the  same 
should  be  binding  upon  the  said  several  parties, 
and  that  they  should  abide  by,  perfbrm,  and  fulfil 
the  said  award,  according  to  the  time  intent  and 
meaning  thereof,  as  by  the  said  award  and  order. 
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relation  being  thereunto  had  when  produced^  will 
appear^  and  to  whieh  the  defendant  for  his  greater 
certainty  refers.(a) 


Bill  to  aet  aside  an  ^ward/or  Corruption  and  Par* 

tialiiy  in  the  Arbitrators. 

To   the   Right  Honourable  William  Pitt, 
Chancellor  and  Under-Treasurer  of  His 
Majesty's  Court  of  Exchequer,  at  West- 
minster, Sir  James  Eyre,  Knt.  Lord  Chief 
Baron  of  the  same  Court,  and  the  rest  of 
the  Barons  there, 
Humbly  complaining,  sheweth  unto  your  Hon- 
ors, your  orator,  W  E,  of,  &c.  in  the  County  of,  8s:  c, 
grazier,  (debtor  and  accountant  to  His  Majesty, 
as   by  the    records    of   this    honourable    Court, 
and  otherwise,  doth  and  may  appear,)  that  for 
some  time    previous  to  the  month  of  , 

your  orator  ha^  considerable  dealings  and  trans- 
actions, in  the  way  of  his  business  of  a  grazier, 
^th  J  H,  of,  &c.  in  the  said  county  of,  ^. 
and  S  T,  of,  4*c.  aforesaid,  in  the  way  of  their 
trade  or  business  of  butchers,  which  they  then,  and 
for  some  time  before,  had  carried  on  in  partnership 
together ;  and  that  in  the  said  month  of  the 

said  J  H  and  S  T,  as  partners  as  aforesaid,  stood 
indebted  to  your  orator  in  the  sum  of  121/.  13^.  6c/., 
on  the  balance  of  accounts  between  them ;  and 
your  orator,  as  was  admitted  and  allowed  by  them 


(a)  Tb'M  WM  the  mk  of  GHrttkle  vl  Garuidey  mentioDed  aupn. 
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the  said  J  H  and  S  T^  upon  a  settlement  of  such  ac- 
counts in  that  month  :  and  the  said  J  H  was  also  at 
that  time^  as  he  likewise  admitted  and  acknowledg- 
ed, justly  indebted  to  your  orator,  on  his  own  sep- 
arate account,  in  the  sum  of  7/.  7^.,  and  the  said  S 
T  was  also  then  indebted  to  your  orator  on  his  own 
separate  account,  in  the  sum  of  65L  6«.,  and  your 
orator  having  made  many  fruitless  applications  to 
the  said  J  H  and  S  T  for  payment  of  such  debts,  he^ 
your  orator,  in  the  said  month  of  ,  caused 

actions  at  law  to  be  commenced  against  them  for  re- 
covery of  tlie  same :  And  your  orator  further  shew- 
eth,  that  soon  after  the  commencement  of  those  ac- 
tions, the  said  S  T  made  and  executed  an  asrign- 
ment  of  all  his  estate  and  effects  to  certain  trustees, 
in  trust  for,  and  for  the  benefit  of  his  creditors ; 
and  that  the  debt  originally  due  from  the  said  J  H 
and  S  T,  as  partners  as  aforesaid  to  your  orator, 
having  amounted  to  the  sum  of  160/.  13«.  6(/.,  one 
moiety  whereof  amounted  to  the  sum  of  80/.  6s.  9rf., 
and  the  said  J  H  having,  with  his  own  separate 
money,  paid'to  your  orator  the  sum  of  39/.  on  ac- 
count  of  such  partnership  debt,  (whereby  the  same 
was  reduced  to  the  aforesaid  balance  or  sum  of  121/. 
13.?.  6rf.,)  and  each  of  the  said  co- partners,  although 
clearly  and  fully  understood  to  be  liable  to  your  or- 
ator for  the  whole  of  the  said  balance,  yet  being  li- 
able, as  between  themselves,  to  pay  a  moiety  of 
such  original  debtof  160/.  13s.  6d. ;  and  the  said  J  H 
having,  by  the  said  payment,  reduced  his  moiety 
thereof  to  the  sum  of  41/.  6s.  9rf.,  it  was  upon  the 
occasion  of  the  said  S  T making  the  aforesaid  assign- 
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nent  of  his  estate  and  effects  agreed  between  the 
said  J  H  and  your  orator^  that  the  said  J  H  should 
forthwith  pay  (and  he  accordingly  did  afterwards 
pay  and  satisfy)  to  your  orator  the  remainder  of  his 
the  said  J  H's  moiety  of  the  said  original  partner- 
ship debty  together  with  what  was  so  due  to  your 
orator  from  him  the  said  J  H  on  his  own  separate 
account  as  aforesaid  :  and  it  was  also  agreed^  with 
the  privity  and  approbation  of  the  said  S  T  and  his 
creditors^  or  many  of  them^  that  your  orator  should 
come  in  as  a  creditor  under  the  said  S  T's  said  as- 
irignment  of  his  estate  and  effects^  not  only  for  the 
debt  so  as  aforesaid  owing  to  him  by  the  said  S  T^ 
on  his  own  separate  account^  but  also  in  respect  to 
the  said  S  T's  said  moiety  of  the  said  original  part- 
nership debt  of  160/.  13s.  6d,f  and  take  a  dividend 
out  of  such  estate  and  effects  in  respect  thereof,  ratea- 
bly  and  in  proportion  with  the  said  S  T^s  other  cred- 
itors ;  and  it  was  agreed  between  your  orator  and 
the  said  J  H,  that  the  said  J  H  should  give  his  pro- 
missory note  to  your  orator  for  the  said  sum  of  80/. 
6s.  9/.,  the  said  S  T^s  moiety  of -the  said  original 
partnership  debt,  as  a  security  for  so  much  of  such 
moiety  as  should  not  be  satisfied  by  means  of  such 
dividend  out  of  the  said  S  'Ps  estate  and  effects, 
and  that  your  orator  should  discontinue  any  further 
proceedings  in  the  said  actions  at  law :  And  your 
orator  •  further  sheweth,  that  the  said  J  H  did  ac- 
cordingly, and  in  pursuance  of  such  agreement,  give' 
a  promissory  note  under  his  hand  to  your  orator 
for  payment  to  your  orator  of  the  said  sum  of  80/. 
Gs.  9rf.,  being  the  amount  of  the  said  S  T's  mo- 
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iety  of  the  said  origpiDd  joint  debt^  and  which  said 
note  is  now  in  your  orator^s  possession ;  and  in  con- 
sideration thereof^  and  in  pursuance  of  the  said 
agreement^  your  orator  discontinued  the  said  actions 
at  law^  and  part  of  your  orator's  costs  in  such  actions 
was  satisfied  by  the  said  S  T^  or  placed  to  his  account, 
and  the  residue  of  such  costs^  amounting  to  the 
sum  of  3/.  Ss.f  the  said  J  H  agreed  and  undertook 
to  pay  to  your  orator  as  his  the  said  J  H's  propor- 
tion or  share  of  such  costs :  And  your  orator  fur- 
ther sheweth^  that  in  the  month  of  ^  a  divi- 
dend of  9s.  in  the  pound  was  made  among  the  credi- 
tors of  the  said  S  T^  who  took  the  benefit  of  the  said 
assignment  of  his  estate  and  effects ;  and  your  orator 
received  the  said  dividend  upon^  or  in  respect  of^ 
the  said  sum  of  80/.  6^.  9d.f  the  said  J  H's  moi- 
ety of  the  aforesaid  partnership  debt^  and  which  di- 
vidend so  received  by  your  orator  amounted  to  the 
sum  of  36/.  3s.,  and  that  sum  being  deducted  from 
the  said  sum  of  80/.  6s.  9d.,  reduced  the  same  to  the 
sum  of  44/.  3s.  9d.y  and  that  the  produce  of  the  said 
S  T's  estate  and  effects  comprized  in  the  said  assign- 
ment^ being  wholly  exhausted  by  the  payment  of 
the  said  dividend  among  his  creditors^  and  the  said 
J  H  having  given  the  said  promissory  note  to  your 
orator  as  a  security  for  so  much  of  the  said  sum  of  80/. 
6^.  9d.  therein  mentioned^  as  should  not  be  satis- 
fied by  means  of  the  dividend  out  of  the  said  S  T's 
estate  and  effects^  he^  yourorator^  after  the  receipt 
of  the  said  dividend^  applied  to  the  said  J  H  for 
payment  of  the  said  sum  of  44/.  3s.  9d.  so  remain- 
ing due  on  the  said  promissory  note^  after  deduct- 
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ing  th^said  dividend,  as  also  for  payment  of  the  said 
sum  of  3/.  3s. ;  and  your  orator's  attorney,  at  the 
request  of  the  said  J  H's  attorney,  sent  to  him  a 
letter,  containing  the  particulars  of  the  said  de- 
mands :  And  your  orator  further  sheweth,  that  the 
said  J  H  repeatedly  promised  to  pay  to  your  orator 
the  said  sum  of  44/.  3s.  9d.^  and  also  the  said  sum 
of  3/.  3^.,  on  account  of  the  costs  of  the  said  ac- 
tions ;  but  the  said  J  H  not  performing  such  his 
promises,  your  orator  at  length  caused  another  ac- 
tion at  law  to  be  commenced  against  the  said  J  H,  in 
order  to  recover  from  him  the  said  sums  of  44/.  3^. 
9rf.,  and  3/.  3s. :  And  your  orator  further  sheweth, 
that  the  said  last  mentioned  action  having  been 
proceeded  in  to  issue,  the  same  stood  for  trial  at  the 
Lent  Assizes  in  and  for  the  said  county  of,  ^c.  in 
the  year  ,  but  previous  to  the  said  action  com- 

ing on  to  be  tried,  the  said  J  H  applied  to  your  or- 
ator, and  to  his  said  attorney  in  such  action,  and 
earnestly  requested  that  your  orator  would  consent 
that  the  matters  in  difference  between  them,  in  re- 
spect whereof  the  said  last  mentioned  action  had  been 
brought^  shoidd  be  referred  to  the  arbitration  of  J 
S,  of,  &c,  in  the  said  county  of,  ^.  Gent.,  and  £ 
M,  4rc.  in  the  same  county,  Gent,  and  your  orator 
having  consented  thereto,  they,  your  orator,  and 
the  said  J  H,  thereupon  subscribed  their  names  to 
an  agreement  in  writing,  dated  the  day  of 

,  whereby  it  was  agreed,  that  the  said 
last  mentioned  action,  and  the  costs  thereof,  and  of 
the  said  reference,  as  well  as  all  other  matters  in 
dispute  between  your  orator  and  the  said  J  H  should 
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be  referred  to^  and  that  they^  your  orator^  and  the 
said  J  H^  should  abide  by  the  award  and  final  deter- 
mination of  the  said  J  S  and  E  M^  provided  such 
award  should  be  made  in  writing,  and  ready  to  be  de- 
livered on  or  before  the  day  of  then  next : 
And  your  orator  further  sheweth,  that  by  another 
agreement  in  writing,  signed  by  your  orator  and 
the  said  J  H,  dated  the  day  of  y 
it  was  agreed,  that  the  time  for  the  said  arbitrators 
making  their  award  should  be  enlarged  until  the 

day  of  then  next,  but  the  said  arbi- 

trators did  not  previous  to,  or  on  that  day,  midce 
any  award  touching  the  matters  so  referred  to  them, 
although  several  appointments  had  been  made  by 
the  said  arbitrators,  for  proceeding  upon  the  said 
arbitration,  and  your  orator  and  his  attorney  had 
attended  at  the  respective  times  and  places  so  ap« 
pointed,  and  were  prepared  and  ready  to  have  en- 
tered upon  the  said  reference ;  but  although  the  said 
J  H  attended  at  one  of  the  said  meetings,  he  was 
unprepared  to  enter  upon  the  said  reference ;  and 
at  the  rest  of  the  said  meetings,  neither  the  said 
J  H,  nor  any  person  on  his  behalf,  did  attend^  al- 
though the  said  J  H  had  due  and  proper  notices  pre- 
viously given  to  him  of  such  respective  appoint- 
ments ;  and  your  orator  further  sheweth,  that  on  the 

day  of  the  said  month  of  ,  your  or- 

ator, and  the  said  J  H,  agreed  that  T  C,  of,  &c. 
aforesaid,  gentleman,  should  be  added  as  an  arbitra- 
tor to  the  said  £  M  and  J  S,  and  that  the  award  of 
any  two  of  them  should  be  binding,  and  that  your 
orator,  and  the  said  J  H,  should  execute,  and  they 
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accordingly  execute  bonds  of  arbitration  to  each 
other^  dated  the         day  of  ,  and  that  by  the 

bond  so  executed  by  your  orator^  he  became  bound 
to  the  said  J  H  in  the  penal  sum  of  100/.,  with  a 
condition  thereunder  written^  in  the  words  and 
figures,  or  to  theelTect  following,  (that  is  to  say:) — 
^^  The  condition  of  this  obligation  is  such,  that  if  the 
*^  above  bounden  W  E,  his  heirs,  executors,  or  ad- 
^^  ministrators,  or  any  of  them,  on  his  and  their 
^^  parts  and  behalfe,  shall  in  all  things  well  and  tru- 
^<  ly  stand  to,  obey,  and  abide  by,  perform,  fulfil, 
<^  and  keep  the  award,  order,  arbitrament,  end  and 
^*  final  determination  of  T  C,  of,  4^.  in  the  county 
^^  of,  &e.  gentleman,  EM  of  the  same  place,  gentle- 
^^  man,  and  J  S,  of,  &c.  in  the  said  county,  gentle- 
^^  man,  or  of  any  two  of  them,  arbitrators  indiffe* 
^^  rently  elected  and  named,  as  well  on  the  part  and 
^^  behalf  of  the  above  bounden  W  E  as  of  the  above 
^^  named  J  H,  to  arbitrate,  award,  order^  judge,  and 
^^  determine  of  and  conceiving  all  and  all  manner 
^*  of  action  and  actions,  cause  and  causes  of  action, 
^  suits,  bills,  bonds,  specialties,  judgments,  ceremo- 
^^  iiies,  extents,  quarrels,  controversies,  trespasses, 
^^  damages  and  demands  whatsoever,  at  any  time 
'^  heretofore  had,  made,  moved,  brought,  commen- 
^^  ced,  sued,  prosecuted,  done,  suffered,  committed, 
^^  or  depending  by  and  between  the  said  parties,  or 
'^  either  of  them,  so  as  the  said  award  be  made  in 
*^  writing,  and  ready  to  be  delivered  to'  the  parties 
^*  in  difference,  (or  such  of  them  as  shall  desire  the 
^^  same, )  on  or  before  the  day  of 

^^  next :  then  this  obligation  to  be  void,  or  else  to 
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aay  other  <Uy  when  he  would  or  could  make  it  con- 
veaient  to  attend  the  said  arbitrators;  and  your  or- 
ator further  sheweth,  that  on  the  day  of 

J  being  upwards  of  four  months  after  the  execu* 
tion  of  the  said  arbitration  bonds^  the  said  £  M  and 
T  C5  (two  of  the  arbitrators  named  in  the  said 
bonds^)  at  the  pressing  solicitation  of  your  orator 
and  his  said  attorney^  subscribed  their  names  to  a 
writing  dated  the  said  day  of  ^ 

whereby  they  appointed  the  day  of 

,  at  the  house  of  P  G,  in^  &c.  aforesaid,  to 
hear  the  evidence  and  allegations  of  the  said  J  H 
and  your  orator,  and  otherwise  to  proceed  on  the 
said  reference,  and  a  copy  of  which  said  writing  or 
notice  w4s  delivered  to  the  said  J  H  and  J  S   re- 
spectively, on  the  day  of  ^  by  a  mes- 
senger sent  by  the  said  £  M  and  T  C  for  that  pur- 
pose, and  the  said  J  S  said  he  would  attend  accor- 
dingly, and  notice  was  on  the  same  day  given  to  your 
orator  of  such  fast  mentioned  appointment;  and 
your  orator  further  sheweth,  that  on  the  said 
day  of                  ,  the  said  £  M  and  T  C,  pursuant 
to  their  said  appoiQtment>  attended  at  the  house  of 
the  said  P  G,  in,  &c.  aforesaid,  and  the  said  two  ar- 
bitrators were  then  and  there  attended  by  your 
orator  and  his  attorney,  the  said  Mr.  B,  and  your 
orator^s  witnesses,  and  they  the  said  two  arbitrators 
continued  at  the  said  house  from  the  morning  of  the 
said            day  of            ,  until  about  ei^t  or  nine 
o*clock  in  the  evening  of  that  day^  during  which 
time,  neither  the  said  J  H,  nor  any  person,  on  hia 
l)ehalf  attended  the  said  arbitiators^  qor  did  ^  a^d 
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any  message  to  them  assigning  any  reason  ot  exeuse 
for  tiis  non-attendance^  nor  did  the  said  airbitra^ 
tor  J  3  attend  such  meetings  or  send  or  assign  any 
reason  for  his  non-attendance ;  and  that  about  eight 
or  nine  o'clock  in  the  evening  ot  the  said 
day  of  ,  and  not  earlier  than  ei^t  o'clock 

in  that  evenings  the  said  two  arUtratore^  E  M  and 
T  C,  heard  the  testimony  of  the  said  Mr.  B,  touch- 
ing the  causes  of  the  aforesaid  action,  in  respect 
whereof  the  said  reference  had  been  made,  and 
thereupon  the  said  E  M  and  T  C  declared  tliat  they 
were  perfectly  satisfied  that  your  orator  had  suffi- 
ciently established  his  said  demands  upon  the  said 
J  H  for  the  said  sum  of  441.  3s.  9d.y  in  respect  of 
tJie  said  promissory  note,  and  for  the  said  sum  of  3/. 
3#.,  on  account  of  the  said  J  H's  share  of  the  costs  of 
the  said  first  mentioned  actions,  and  that  no  further 
testimony  was  necessary  on  your  orator's  behalf  in 
support  of  such  demands,  although  they  the  said  E  M 
and  T  C  were  at  that  time  expressly  told  that  your 
orator  had  other  witnesses  whom  your  orator  meant 
to  have  examined  before  the  said  arbitrators,  in  case 
they  had  not  so  declared  themselves  satisfied  with 
the  said  Mr.  B's  evidence,  or  in  case  the  said  J  H 
had  made  any  defence  before  the  said  arbitrators 
which  might  have  rendered  it  necessary  to  examine 
such  other  witnesses  of  your  orator ;  *and  the  said 
Mr.  B  did  at  that  time  observe  and  say  to  the  said 
£  M  and  T  C,  that  if  the  said  J  H  should,  before  they 
die  said  arbitrators  should  make  their  award,  offer 
any  evidence  which  they  the  said  arbitrators  might 
think  material,  he  the .  said  Mr.  B,  on  behalf  of 
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your  orator^  together  with  your  oratoi^s  other  wit- 
nessesy  ought  to  have  an  opportunity  of  being  pre- 
sent^  and  of  being  heard  as  to  what  should  be  so  of- 
fered by  or  on  the  behalf  of  the  said  J  H^  and  of  an- 
swering or  replying  to  or  endeavouring  to  answer 
or  reply  to  the  same^  and  the  said  arbitrators  (Jiere- 
upon  acquiesced  in  the  propriety  thereof^  and  pro- 
mised your  orator  should  have  such  opportanity ; 
and  before  the  said  arbitrators^  £  M  and  T  C^  left 
the  said  house,  they  declared  and  expressed  ta  your 
orator  and  the  said  Mr.  B,  their  final  and  absolute 
resolution  to  be,  that  they  would  meet  at  the  4ioufie 
of  the  said  Mr.  C,  at,  &c.  aforesaid^  on  the  then 
next  day,to  settle  and  prepare  instruction^  for  their 
award,  which  they  would  employ  a  Mr.  T,  lui  at- 
torney, to  prepare  forthwith  accordingly,  and  that 
they  would  not^  after  the  many  delays  and  disap- 
pointments which  the  said  J  H  had  occa^oned^  give 
themselves,  or  the  parties  concerned,  any  further 
trouble  about  the  business,  or  the  said  E  M  and  T  C 
expressed  themselves  to  that  effect :  and  ybur  orator 
further  sheweth,  that  from  what  had  passed  at  the 
said  meeting  on  the  said  day  of  , 

your  orator  and  his  said  attorney  concluded  that  it 
would  not  be  necessary  for  your  orator  or  his  said 
attorney,  or  your  orator's  witnesses,  to  attend  the 
said  arbitrators  again  on  the  business  of  the  said 
reference,  but  that  the  said  E  M  and  T  C  would  have 
madie  an  award  in  your  orator's  favour;  but^  as  your 
orator  hath  since  discovered,  they  the  add  *£  M 
and  T  C  on  Wednesday  the  'day  of  the  said 

month  of  ,  met  at  the  house  of  thesaod  £  G, 
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and  were  at  such  meeting  attended  by  the  said.J  S 
and  J  H,  and  also  by  his  the  said  J  H's  attorney^ 
and  several  persons  as  his  witnesses ;  and  in  the  af- 
ternoon of  the  said  day  of  i 
the  said  three  arbitrators,  E  M,  T  C,  and  J  S,  made 
and  executed  an  award  in  writing  of  that  date, 
which  being  afterwards  delivered  to  your  orator,he 
thereupon,  to  his  great  surprise,  found,  that  after 
therein  taking  notice  that  they  had  been  duly  at- 
tended by  the  attorneys  or  solicitors  for  the  said 
parties,  and  had  heard  and  examined  the  allegations, 
witnesses,  and  evidence  of  and  for  the  said  parties, 
and  had  deliberately  considered  the  same,  they  the 
said  T  C,  E  M,  and  J  S,  did  thereby  award  and  or- 
der, that  all  actions,  suits,  quarrels,  and  controver- 
sies whatsoever  had,  moved,  arisen,  or  depending 
by  or  between  the  said  J  H  and  your  orator,  in  law 
or  equity,  for  any  manner  of  cause  whatsoever, 
should  cease  and  be  no  further  proceeded  in  or  pros- 
ecuted ;  and  that  the  said  promissory  note  of  the 
said  J  H  should  be  delivered  up  and  cancelled,  and 
that  your  orator  should  pay,  or  cause  to  be  paid 
unto  the  said  J  H,  the  sum  of  10/.  10*.  on  the 

day  of  then  next,  for  his  costs ;   and 

that  on  payment  of  the  said  sum  of  10/.  iOs.  as 
aforesaid,  as  well  your  orator  as  the  said  J  H,  should 
respectively  make,  seal,  and  execute,  each  party 
unto  the  other,  mutual  general  releases  of  all  actions, 
BiiitB,  and  causes  of  action  depending  between  them : 
and  bf  all  debts,  damages,  accounts,  reckonings,  and 
^denlands  whatsoever,  from  ttie  b^giunivg;  of.  the 
•wfaifld^  t»  i  the  day  of  the  dates  of  the  said  hpnds;^  as 
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by  such  award;  reference  being-  therennto  had^  will 
appear :  And  your  orator  further  sheweth^  that  the 
said  meeting  of  the  said  arbitrators  on  the  said 

day  of  y  was  not  attended  either  by 

your  orator  or  his  said  attorney^  or  any  person  oa 
his  your  orator's  behalf^  nor  was  any  notice^  preni' 
OU8  to  that  day^  given  by  the  said  arbitrators^  or 
any  or  either  of  them,  to  your  orator  or  his  said 
attorney,  that  they  intended  to  meet  on  that  day 
to  hear  the  allegations^  evidence,  and  witnesses  of 
or  on  the  part  of  the  said  J  H,  or  respecting  the 
said  reference  ;  and  although  it  was  and  is  recited 
in  the  said  award,  that  the  said  three  arbitrators  had 
been  duly  attended  by  the  attornies  for  your  orator 
and  the  said  J  H,  and  had  heard  and  examined  the 
allegations,  witnesses,  and  evidence  of  and  for  both 
parties,  and  had  deliberately  considered  the  same^ 
yet  iu  fact  the  said  J  S  never  was  attended  either 
by  your  orator  or  his  attorney  upon  the  business  of 
the  said  reference ;  and  the  isaid  two  other  arbitra- 
tors £  M  and  T  C,  did  not' hear  the  testimony  of 
all  your  orator's  witnesses  respecting  the  matters 
of  the  said  reference,  although  they  the  said  E  M 
and  T  C  had,  as  hereinbefore  stated,  been  fully  ap* 
prised  and  informed  that  your  orator  had  other  wit- 
nesses and  evidence  to  produce  touching  the  said 
reference,  and  they  ought  therefore,  and  under  .the 
circumstances  aforesaid,  as  your  orator  humUy  in*- 
jists,  to  have  deferred  making  any  award  unfavour* 
able  to  your  orator  until  they  had  heard  suah  other., 
witnesses  and  evidence  on  the  part  of  your  orator  ;  ' 
and  your  orator  ought,  as  he  also  humbly  insists,  t» 
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have  had  reasonsable  notice  given  to  him  by  the  said 
arbitrators^  or  some  or  one  of  them^  previous  to  the 
said  day  of  ^  of  their  intention  to 

meet  on  that  day  upon  the  said  reference^  in  or- 
der that  your  orator  a^nd  his  attorney  and  witnesses 
might  have  been  prepared  to  attend  such  sieetiq|f; 
and  your  orator  expressly  avers  that  the  aforesaid 
award  was  the  effect  of  a  collusion  between  the  said 
arbitrators  and  the  said  J  H^  or  of  their  partiality 
for  him^  or  the  same  was  obtained  by  him  from  them 
by  some  corrupt^  undue^  or  unfair  means^  as  is  evi^ 
deat  from  the  aforesaid  improper  conduct  of  the 
said  arbitrators  :   and  your  orator  likewise  humbly 
insists^  that  under  the  circumstances^  and  for  the 
reasons  Aforesaid^  and  for  that  the  said  arbitrators 
so  gF<»8ly  misconducted  themselves  as  aforesaid^  he 
your  orator  ought  not  to  be  bound  by  the  said  a- 
ward,  and  the  rather  so,  for  that  your  orator's  de- 
mands against  the  said  J  H,  in  respect  whereof  the 
said  last  mentioned  action  was  brought  against  him, 
w^^  founded  in  reason  and  justice,  and  your  orator 
was  well  entitled  to  be  satisfied  of  the  same,  and  in 
fabt  your  orator's  said  demand  upon  the  said  J  H  for 
the  said  sum  of  3/.  3^.,  on  account  of  the  costs  of  the 
said  first  mentioned  actions,  never  was  disputed  by 
the  said  J  H,  and  was  admitted  by  him,  or  on  his 
behalf  before  the  said  arbitrators  at  their  said  last 
mentioned  iheeting,  to  be  a  good  and  just  demand, 
and  in  fact  the  said  arbitrators  did,  as  your  orator 
hath  ^Dce  discovered,  or  been  informed,  allow  such 
your  orator's  demand  of  3/.   3s.  on  account  of  the 
•osts.of  the  said  first  mentioned  actions,  and  that 
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they  deducted,  or  pretended  to  deduct  the  same 
from  the  said  J  H's  costs  of  the  said  last  mentioned 
action,  and  therefore  the  said  award  was  very  unfair 
and  unjust,  and  ought,  as  your  orator  humbly  in 
gists,  to  be  set  aside  or  declared  void :  And  your 
ovator  further  sheweth,  that  for  the  reasons  afore- 
said, he  hath  refused  to  abide  by  the  said  awards  and 
hath  frequently  since  such  award  was  made  applied 
to  the  said  J  H,  and  requested  him  to  pay  and  satis- 
fy your  orator  his  said  demands,  in  respect  whereof 
he  commenced  the  said  last  mentioned  action,  and 
your  orator  hoped  that  such  his  requests  would  have 
been  complied  with,  as  in  justice  and  equity  the 
same  ought  to  have  been,  and  that  the  said  J  H 
would  not  have  insisted  upon  your  orator^s  perform- 
ing the  said  award  :  BUT  NOW  SO  IT  IS,  may  it 
please  your  Honors,  that  the  said  J  H,  combining 
and  confederating  with  diverse  other  persons,  at 
present  unknown  to  your  orator,  whose  names,when 
discovered  your  orator  craves  leave  to  insert  herein, 
with  apt  matter  to  charge  them  as  parties  defen- 
dants hereto,  and  contriving  to  injure  your  orator  in 
the  premises,  REFUSES  to  comply  with  your  ora- 
tor's said  request,  and  insists  upon  your  orator's  a- 
biding  by  and  performing  the  said  award,  which  he 
contends  is  a  just  and  proper  award,  and  pretends 
that  no  undue  means  were  made  use  of  by  him  to 
obtain  the  same,  and  that  the  said  arbitrators,  in 
making  such  award,  were  not  influenced  by  any  im- 

r 

proper  motives,  and  that  due  and  proper  notice  was 
given  to  your  orator  previous  to  the  said  day 

of  •  that  the  said  arbitrators  would  meet  on 
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that  day  to  hear  the  allegations  and  evidence  of  and 
on  the  part  of  the  said  J  H^  or  that  your  orator  and 
his  said  attorney  had  notice  given  to  them  on  that 
day^  and  previous  to  the  said  award  being  made^  that 
the  said  arbitrators  were  met  together  at,  ^c.  afore - 
said,  upon   the   business  of  the   said    reference: 
WHEREAS  youi'  orator  charges  that  the  said  arbi- 
trators, or  any  or  either  of  them,  or  any  other  person 
did  not  at  any  time  previous  to  the  said         day  of 
y  give  your  orator  or  his  said  attorney,  Mr.  B, 
any  notice  that  the  said  arbitrators  intended  to  meet 
on  that  day  on  the  business  of  the  said  reference,  or 
to  hear  the  allegations,  witnesses,  and  evidence  of 
and  on  the  part  of  the  said  J  H,  nor  was  any  proper 
notice  on  that  day  given  to  your  orator  or  the  said 
Mr.  B,  that  the  said  arbitrators  had  met  together, 
or  were  on  that  day  to  meet  together  upon  the  busi- 
ness of  the  said  reference,  and  to  hear  the  allegations 
and  evidence  of  and  on  the  part  of  the  said  J  H,  in 
case  any  such  notice  had  been  given  to  your  orator 
and  the  said  Mr.  B  on  that  day,  (but  which  notice 
your  orator  expressly  charges  was  not  given),  the 
same  was  not  a  proper  notice  in  point  of  time,  and 
it  was  unreasonable  to  desire  or  expect  your  orator 
and  the  said  Mr.  B  to  attend,  or  to  procure  his  your 
orator's  witnesses  to  attend  the  said  arbitrators  at, 
&c.  aforesaid,  and  in  fact  it  was  impossible  for  them 
to  attend  in  the  forenoon  on  that  day,  or  indeed  at 
any  time  upon  so  short  a  notice,  your  orator's  then 
place  of  residence  beiilg  at  the  distance  of  about  ten 
miles  from,  ^c.  and  the  said  Mr.  B's  then  place  of 
esidence  being  at  the  distance  of  twelve  miles  from, 

57 
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&c,  and  the  said  Mr.  B  having  been  during  the 
morning  and  latter  partof  the  said        .    day  of 

at^  &c.  in  the  said  county  of^  ^c.  distant  eighteen 
miles  from,  &c.  on  some  important  business  in  the 
way  of  his  professsion^  which  he  could  not  leave,. 
as  the  said  arbitrators  well  knew^  before  they  made 
and  executed  their  said  award ;  and  although  T  M^ 
who  was  one  of  your  orator's  witnesses^  and  who  re- 
sided at  the  distance  of  only  about  six  or  seven  miles 
fi*om,  &c.  upon  hearing  on  the  said  day 

of  y  that  the  said  arbitrators  were  met  to- 

gether at,  &c.  upon  the  business  of  the  said  refe- 
rence, did  attend  them  there^  and  was  asked  some 
questions  by  them  ;  yet  he  was  not  present  w^hen 
any  other  witnesses  were  examined,  or  the  said  refe- 
rence was  proceeded  upon^  but  he  was  desired  to  de- 
part from  the.  room  where  the  arbitrators  were  as 
soon  as  such  questions  had  been  asked  him^  nor  was 
he  upon  that  occasion  asked  the  proper  questions, 
or  fully  or  properly  examined  on  your  orator's  be- 
half, there  being  no  person  there  present  on  your 
orator's  part  to  examine  the  said  T  M^  or  put  such 
questions  to  him  as  ought  to  have  been  put^  and  as 
would  have  disclosed  the  several  material  facts  with- 
in his  knowledge  touching  the  matters  of  the  said 
reference  :  And  your  orator  further  charges^  that  if 
the  said  arbitrators  did,  on  the  day  of 

^  hear  any  witnesses  or  evidence  on  the  part  of 
the  said  J  H^  such  evidence,  or  the  testimony  of 
such  witnesses,  did  not  warrant  them  in  making  their 
aforesaid  award  ;  and  that  the  said  arbitrators,  in 
making  their  said  awards  were  influenced  by   par^ 
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tiaUty  for  the  said  J  H,  or  by  some  undue  or  impro- 
permotives^  and  were  in  collusion  with  him,  or  he 
obtained  such  award  by  some  corrupt,  undue,  unfair, 
or  improper  means  ;  and  at  other  times  the  said  J 
H  pretends,  that  when  your  orator  commenced  the 
said  last  mentioned  action,  he  had  not  any  good  or 
just  demand  upon  him  the  said  J  H  in  respect  pf  the 
said  promissory  note,  oi>  on  account  of  the  said  part- 
nership debt,  for  that,  as  he  the  said  J  H  pretends, 
your  orator  took  the  said  promissory  note  merely 
as  a  collateral  security  for  the  dividend  which  your 
orator  was  to  receive  out  of  the  said  S  T's  estate 
and  effects,  or  that  when  he  the  said  J  H  satisfied 
your  orator  his  the  said  J  H's  moiety  of  the  said  part- 
nership debt,  your  orator  agreed  to  relinquish  any 
claim  upon  him  the  said  J  H  in  respect  of  the  said 
promissory  note  ;  and  that  when  your  orator  com- 
menced the  said  last  mentioned  action,  i  he  had  not 
any  good  or  just  demand  upon  him  the  said  J  H,  on 
account  of  the  costs  of  the  said  first  mentioned  ac- 
tions :  WHEREAS  your  orator  charges  that  the 
said  promissory  note  was  actually  given  by  the  said 
J  H  as  a  security  for  so  much  of  the  said  S  T's  mo- 
iety of  the  said  partnership  debt  of  160/.  13*.  6rf., 
as  the  dividend  out  of  his  the  said  S  T's  estate  and 
effects  would  not  extend  to  pay ;  and  your  orator 
ei^ressly  charges,  that  neither  at  the  time  when  the 
said  J  H  satisfied  his  moiety  of  the  said  partnership 
debt,  nor  at  any  other  time,  did  your  orator  in  any 
manner  agree  to  abandon,  give  up,  or  relinquish 
the  said  promissory  note,  or  his  claim  and  demand 
tipon  the  said  J  H  for  so  much  of  the  said  S  T^s  mo- 
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iety  of  the  said  partnership  debt^  as  hb  said  divi- 
dend would  not  extend  to  pay;  and  your  orator  fur- 
ther charges^  that  the  said  J  H  was  not  only  bound 
and  liable  to  pay  to  your  orator  so  much  of  the  costs 
of  the  said  first  mentioned  actions  as  should  not  be 
satisfied  by  or  recovered  from  the  said  S  T,  but 
that  he  the  said  J  H  did  actually  promise  and  agree 
to  pay  to  your  orator  the  sum  of  3/.  3«.  on  account 
of  such  costs ;  and  your  orator  also  charges,  that 
the  said  J  H  never  did  in  any  manner  dispute  with 
your  orator  his  the  said  J  H's  liability  to  pay  and 
satisfy  your  orator  such  sum  of  3/.  3s.  on  account  of 
the  aforesaid  costs,  but,  on  the  contrary,  the  said  i 
H,  at  the  time  he  proposed  the  said  reference  to 
your  orator,  did  admit  and  acknowledge  before  the 
said  Mr.  B,  and  several  other  persons,  that  your 
orator  had  a  just  demand  upon  him  the  said  J  H  for 
such  sum  of  3/.  3«.  on  account  of  the  said  costs,  and 
said  his  attorney  had  had  directions  from  him  to 
pay  the  same,  and  admitted  himself  then  liable  to 
the  payment  thereof;  and  your  orator  charges,  that 
the  said  J  H  could  not,  and  did  not  dispute  his  en- 
gagements and  liability  to  pay  the  said  sum  of  3/.  3«., 
and  the  said  arbitrators  therefore  ought  at  least  to 
have  awarded  the  payment  of  such  sum  of  3/.  3s.  to 
your  orator,  together  with  your  orator^s  costs  in  re- 
spect of  the  said  last  mentioned  action,  and  in  re- 
spect of  the  said  reference,  as  your  orator,  upon  es- 
tablishing his  demand  for  such  sum  of  3/.  3s.  upon 
the  trial  of  the  said  last  mentioned  action,  would 
have  been  entitled  to  his  costs,  though  he  should 
have  failed  in  establishing  his  said  other  demand^ 
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but  nefvertheless  the  said  J  H  insists  upon  your  or- 
ator performing  the  said  awards  and  threatens  and 
intends  to  proceed  in  some  manner  against  your  or- 
ator at.  law^  to  enforce  a  performance  of  such  award : 
ALL  which  actings^  ^. 
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And  that  the  said  J  H  may  be  compelled  to  make 
a  full  and  complete  answer  to  the  several  matters 
aforesaid^  and  that  the  said  award  may  be  decreed 
to  be  set  aside  and  cancelled,  and  the  said  J  H  be  de* 
creed  to  pay  to  your  orator  the  said  sums  of  44/.  3«. 
9d.  and  3/.  3s.  y  in  respect  whereof  your  orator  com^ 
menced  the  said  last  mentioned  action,  together  with 
your  orator's  costs  attending  such  action  and  the 
said  reference ;  and  that  the  said  J  H  may  in  the 
meantime  be  restrained  by  the  order  and  injunction 
of  this  Honorable  Court  from  proceeding  in  any  man- 
ner at  law  against  your  orator  upon  the  said  bond 
so  executed  by  your  orator  as  aforesaid,  and  upon 
the  said  award,  or  otherwise  touching  the  said  bond 
or  award ;  and  that  your  orator  may  have  such  fur- 
tber  and  other  relief  in  the  premises  as  the  naturje 
of  the  case  may  require  and  to  your  Honors  shall 
5eem  meet.     May  it  please  your  Honors,  ^c. 

P.  J. 
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TTie  Plea  o/JHy  Defendant,  to  Part,  and  his  An- 
swer to  the  Pesidne,  of  the  Bill  of  Cotnplaint  of 
WE,  Complainant. 

This  defendant^  by  protestation  not  confessing  or 
acknowledging  all  or  any  of  the  matters  or  things 
In  the  complainant's  said  bill  alleged  and  set  forth  to 
be  true,  in  such  manner  and  form  as  the  same  are 
therein  so  set  fbrth,  to  all  the  relief  prayed  by  the 
said  bill,  and  to  so  much  of  the  said  bill  as  seeks 
a  discovery  of  the  several  matters  and  things  which 
were  the  subject  of  the  reference  to  the  arbitration 
of  T  C,  of,  &c.  in  the  county  of,  ^.  gentleman,  £ 
M,  of  the  same  place,  gentleman,  and  J  S^  of,  &c. 
in  the  said  county,  gentleman,  or  of  any  two  of  them^ 
in  the  said  bill  of  complaint,  and  hereinafter  men- 
tioned, this  defendant  doth  plead  in  bar,  and  for 
plea  saith,  that  the  said  complainant  did,  on  the 

day  of  ,  duly  enter  into  and  execute 

a  certain  bond  or  writing  obligatory,  bearing  date 
the  said  day  of  ,  in  the  penal  sum  of 

100/.,  payable  hy  him  the  said  complainant,  his  ex- 
ecutors, or  administrators,  to  this  defendant,  his  ex- 
ecutors, or  administrators,  on  the  day  of 
,  and  with  a  condition  thereunder  written, 
in  the  words  following,  that  is  to  say; — The  condi- 
tion of  this  obligation  is  such,  that  if  the  above 
bounden  W  E,  his  heirs,  executors,  or  administra- 
tors, or  any  of  them,  on  his  and  their  parts  and  be- 
halfs,  shall  and  do  in  all  things  well  and  truly  stand 
to,  obey,  and  abide  by,  perform,  fulfil,  and  keep  the 
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awards  order^  arbitrament^  end^  and  final  determi- 
nation of  T  C^  of^  &c.  in  the  county  oi,  &c.  gentle- 
man^  £  M^  of  the  same  place^  gentleman^  and  J  S, 
of,  &c.  in  the  said  county^  gentleman^  or  of  any  two 
of  them^  arbitrators  indifferently  elected  and  named^ 
as  well  on  the  part  and  behalf  of  the  above  bound- 
en  W  £  as  of  the  above  named  J  H^  to  arbitrate, 
award,  order,  judge  and  determine  of  and  concern* 
ing  all  and  all  manner  of  action  and  actions,  cause 
and  causes  of  action,  suits,  bills,  bonds,  specialties, 
judgments,  extents,  quarrels,  controversies,  trespas- 
ses, damages,  and  demands  whatsoever,  at  any  time 
heretofore  had,  made,  moved,  brought;,  commenced, 
sued,  prosecuted,  done,  suffered,  committed,  or  de- 
pending by  and  between  the  said  parties  or  either  of 
them,  so  t,s  the  said  award  be  made  in  writing,  and 
ready  to  be  delivered  to  the  parties  in  difference, 
or  such  of  them  as  shall  desire  the  same,  on  or  be- 
fore the  day  of  next,  then  this 
obligation  to  be  void,  or  else  to  remain  in  full  force, 
as  by  the  said  bond  or  writing  obligatory,  now  in 
the  custody  of  this  defendant,  reference  being 
thereunto  had,  may  more  fully  appear }  and  this 
defendant  for  plea  further  saith,  that  this  defen- 
dant did,  on  or  about  the  said  day  of  , 
dulv  enter  into  and  execute  a  certain  bond  or  writ- 
ing  obligatory,  bearing  date  the  said  day  of 
,  in  the  penal  sum  of  100/.,  payable  by  this 
defendant,  his  executors,  or  administrators  to  the 
said  complainant,  his  executors  or  administrators  on 
the  day  of  ,  with  a  condition  thereunder 
written,  for  making  void  the  same,  if  this4efend- 
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of  as  this  defeadant  is  advised  is  nmterial  or  neces- 
sary for  him  to  make  answer  unto^  he  answereth  and 
saitb^  that  for  any  thing  he  knows  to  the  contrary, 
it  may  be  true  that  the  complainant  was  desirous 
that  the  said  arbitration  should  be  proceeded  in^  and 
an  award  made  before  the  expiraticm  of  the  time 
limited  by  the  said  bonds,  but  whether  he  was  so 
desirous  or  no,  this  defendant  doth  not  know,  nor 
can  he  set  forth,  nor  doth  he  know,  nor  can  he  set 
forth  whether  the  said  complainant  or  his  attorney 
did,  between  the  month  of  and  the  monA 

of  foHowing,  make  any,  or  what  applica- 

tion or  applications  to  the  said  arbitrators,  or  any  of 
them,  to  appoint  a  time  for  proceeding  upon  the 
said  arbitration,  but  he  admits  that  the  said  com* 
plainant  or  his  attorney,  or  the  said  T  C  or  E  M,  or 
some  or  one  of  them  did,  between  the  said  month ', 
of  and  the  following,  apply  to  this 

defendant,  and  inform  him  that  a  time  was  appoint- 
ed to  proceed  upon  the  said  arbitration,  or  request 
him  to  appoint  a  time  for  that  purpose,  and  that  a 
time  was  agreed  upon  or  appointed  for  that  pur- 
pose, and  this  defendant  was  ready  and  willing  to 
have  attended  at  the  time  so  appointed,  but  the 
said  other  arbitrator,  J  S,  was  taken  very  ill, 
whereby  he  was  unable  to  attend  at  the  time  so  ap- 
pointed as  aforesaid,  of  which  this  defendant  gavcf 
notice  to  the  said  other  arbitrators,  whereupon  the 
said  intended  meeting  did  not  take  place ;  and  this 
defendant  denies  that  any  other  application  or  ap- 
plications was  or  were  made  by  tfie  said  complai- 
nant or  his  attorney,  or  the  said  arbitrators,  or  any  of 
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ibemkf  to  this  Aefe&dant  or  Ms  ^iixmuj,  or  citiier 
ef  thesi^  to  appomt  si  time  for  proocediag  upon  the 
sud  arbitntioi^  excq>t  as  is  hereinafter  mentioned, 
er  that  he  this  defioadattt,  or  they  lbs  saad  icbitra- 
tors^  or  any  of  them,  did^  at  any  lime  or  times,  ex- 
cept as  is  bereinbefere  siid  hereinafter  aaentioiked, 
appoint  any  time  for  that  purpose,  or  that  this  de- 
fondant  did  decline  to  appoint  a  time  ef  meeting,  or 
refuse  to  attend  at  the  time  appcnnted,  or  pretend 
that  it  would  be  inconvenient  to  him,  or  not  suit  him 
to.  attend  at  the  time  or  times  appointed,  except  as 
hereinbefore  and  hereinafter  mentiontd ;  mid  this 
defendant  admits  that  the  said  E  M  did,  at  the  time 
in  the  said  bill  mentioned,  write  and  send  a  letter, 
bearing  date  the  day  ot  ,  to  Mr.  M, 

the  complainant's  attorney,  to  the  effect  in  the  said 
bjfl  set  forth ;  and  this  defendant  saith  he  believes 
it  to  be  true  that  the  said  Mr.  M  did  write  a  letter 
to  this  defendant's  attorney^  of  such  date,  purport, 
and  effect  as  is  in  the  said  bill  set  forth,  and  that 
this  defendant's  attorney  did  receive  the  same,  and 
did  not  return  any  answer  thereto,  and  that  the 
said  Mr.  B^s  clerk  did,  at  the  time  in  the  said  bill 
mentioned^  &pply  to  this  defendant's  attorney  for 
an  answer  to  the  said  letter,  and  that  this  defen- 
dant's said  attorney  referred  him  to  this  defendant, 
but  this  defendant  denies  that  he,  this  defendant, 
ever  received  any  such  letter  bearing  date  on  or  a- 
bout  the  .  day  of  ,  or  the  day  fol- 

lowing, as  is  in  the  said  bill  mentioned ;  and  this 
defendant  saith  he  admits  that  the  said  Mr.  B's 
clerk  did,  on  or  about  tKe  day  of  ap- 
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ply  to  dns  defendant^  and  request  him  to  fix  a  time 
between  that  day  and  the  Saturday  following^  (be- 
ing the  of  )y  ^^^  proceeding  upon 
the  said  arbitration ;  and  that  this  defendant  there- 
upon told  the  said  clerk^  as  the  truth  was^  that  sev- 
eral persons^  and  among  others  S  C^  who  this  de- 
fendant believed  would  be  a  very  material  witness 
for  him,  were  then  from  home^  and,  for  that  reason, 
he  could  not  appoint  any  time  of  meeting  for  pro- 
ceeding upon  the  said  arbitration,  and  he  therefore 
did  not  appoint  any  day  for  that  purpose  :  And  this 
defendant  further  answering,  saith  he  believes  the 
said  E  M  and  T  C  dU,  x>n  the  day  of  , 
subscribe  their  nan||^  ^  such  writing  as  is  in  the 
said  bill  in  that  behalf  mentioned  to  be  dated  on  that 
day,  and  that  a  copy  thereof  was  delivered  to  this  de- 
fendant on  the  day  of  ;  and  this  defen- 
dant believes  that  another  copy  was  delivered  on  the 
same  day  to  J  S,  and  that  on  the  same  day  notice  of 
the  said  appointmentwas  given  to  the  said  complai- 
nant ;  and  this  defendant  believes  the  said  £  M  and 
T  C  did,  on  the  day  of  ,  attend 
at  the  house  of  P  G  in  the  said  bill  mentioned  for 
the  purpose  of  proceeding  upon  the  said  arbitra- 
tion and  that  the  said  last-mentioned  arbitrators 
were  there,  attended  by  the  complainant  and  his 
attorney  Mr.  B,  but  whether  by  any  other  person 
or  persons,  as  a  witness  or  witnesses  this  defendant 
doth  not  know  nor  can  set  forth  ;  but  this  defen- 
dant hath  heard,  and  believes,  that  no  witness  or  wit- 
nesses was  or  were  produced  to  be  examined  on  be- 
half of  the  said  complainant,  other  that  and  besides 
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the  said  Mr.  B^  but  this  defendant  denies  that  the 
said  last-mentioned  arbitrators  continued  at  the 
house  of  the  said  P  G  from  the  morning  of  the  said 
day  of  till  eight  or  nine  o'clock 

in  the  evening  of  the  same  day^  for  this  defendant 
saith  he  hath  heard  and  believes  the  said  last-men- 
tioned arbitrators  did  not  meet  till  the  afternoon  of 
the  said  day  of  ,  and  that  they 

left  the  place  appointed  for  meeting  about  six  or 
seven  o'clock  in  the  evening ;  and  this  defendant 
admits  that  he  having  at  the  time  aforesaid  inform- 
ed Mr.  B's  clerk  that  his  witnesses  were  not  at  home^ 
neither  he^  nor  any  person  on  his  behalf^  did  attend 
the  said  arbitrators^  nor  send  them  any  message 
or  excuse ;  and  this  defendant  saith  he  hath  heard 
and  believes  that  the  said  J  S  did  not  attend  at  the 
said  meeting ;  and  this  defendant  further  answer- 
ing,  saith,  that  about  five  o'clock  in  the  evening 
of  the  said  day  of  ,   (as  he  hath 

heard  and  believes),  and  not  at  or  about  nine  o'clock, 
as  is  in  the  said  bill  in  that  behalf  alleged,  the  said 
E  M  and  T  C  did  hear  the  testimony  of  the  said 
Mr.  B  on  the  behalf  of  the  said  complainant,  touch- 
ing the  matters  so  referred  to  them  and  the  said 
J  S  as  aforesaid ;  and  this  defendant  denies  that 
he  hath  ever  heard^  save  by  the  said  bill,  or  that 
he  believes,  that  the  said  E  M  and  T  0,  or  either 
of  them,  did  express  themselves,  or  himself,  in  such 
or  the  like  manner  as  in  the  said  bill  mentioned  in 
respect  of  the  testimony  of  Mr.  B,  nor  does  this 
defendant  know,  nor  hath  he  ever  heard,  whether 
the  said  E  M  and  T  C,  or  either  of  them,  were  or 


446  PLEADINGS. 

was  informed  that  the  said  complaiiiaiit  had  other 
witnesses  whom  it  was  meant  or  intended  to  exuB- 
ine  before  the  said  arbitrators  in  case  they  were  not 
satisfied  with  Mr.  B'«  evidence^  or  if  this  defendant 
had  made  any  defence  before  the  said  arbitrators 
which  might  have  rendered  it  necessary  to  examine 
them^  or  to  any  such  or  the  Hke  effect ;  but  this  de- 
fendant believes  that  the  said  arbitrators  did  not^ 
nor  did  either  of  them^  ever  give  the  said  complaift- 
ant^  or  the  said  Mr.  B  his  attorney^  to  understaad 
that  they  were  satisfied  with  his  evidence^  for,  on 
the  contrary^  this  defendant  hath  heard  and  believes^ 
tliat  the  said  arbitrators  declared  to  the  said  com- 
plainant or  his  attorney,  or  that  the  said  complain- 
ant or  his  attorney  were  or  was  given  to  understand, 
and  did  understand,  that  the  said  arbitrators  in- 
tended, at  some  future  time,  to  examine  this  de- 
fendant's witnesses,  but  what  other  observation  or 
remark  upon  the  testimony  of  the  said  Mr.  B  the 
said  arbitrators  made  this  defendant  doth  not  know 
nor  can  set  forth  ;  and  this  defendant  saith  he  doth 
not  knoyr^  nor  hath  he  ever  heard^  save  by  the  said 
bill,  that  such  observation  as  in  the  said  bill  is  men- 
tioned^ or  any  observation  to  that  or  the  like  effect, 
was  ever  made  by  the  said  Mr.  B  to  the  said  arbi- 
trators ;  but  this  defendant  -saith,  that  if  any  such 
observation  was  made,  this  defendant  believes  that 
the  said  arbitrators  did  not,  nor  did  either  of  them, 
assent  thereto^  or  in  any  manner  acquiesce  in  the  pro- 
priety thereof :  And  this  defendant  denies  that  the 
said  £  M  and  T  C,  or  either  of  tbem,  did^  to  the 
knowledge  or  belief  of  this  defendant,  before  they 
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left  the  said  house^  or  at  any  other  time^  declare  or 
express  themselves  to  the  said  complainant,  or  the 
said  Mr.  B^  in  the  manner  in  the  said  bill  set  forth^ 
or  to  that  or  the  like  effect^  or  did  in  any  manner 
express  or  declare  their  final  resolution^  or  make 
any  declaration^  save  and  except  as  to  their  intent 
of  examining  this  defendant's  witnesses  at  some  fu- 
ture time^  and  save  and  except  that  they  might  de- 
clare^  that  if  this  defendant  did  not  produce  his  evi* 
dence^  they  would  make  an  award  before  the  end  of 
the  lime  limited  by  the  said  arbitration  bonds^  with- 
out hearing  them  :  And  this  defendant  further  an  • 
swering^  saith  he  doth  not  know^  save  and  except  a« 
is  hereinbefore  and  hereinafter  set  forth^  what  pas- 
sed at  the  said  meeting  on  the  day  of 

y  nor  does  he  believe  that  the  said  E  M  and 
T  C^  at  that  time^  came  to  any  other  resolution  touch- 
ing the  matters  referred  to  them  than  such  as  is 
hereinbefore  set  forth ;  and  this  defendant  saith  he 
doth  not  believe  that;  from  what  passed  at  the  said 
meeting;  the  said  complainant  or  his  attorney  did 
conclude^  or  were  warranted  in  concluding;  that  it 
would  not  be  necessary  for  the  said  complainant  or 
his  said  attorney^  or  the  said  complainant's  witnes- 
ses, (in  case  he  had  any  who  were  not  then  examin- 
ed;) to  attend  the  said  arbitrators  agaiu  on  the  busi- 
ness of  the  said  reference,  or  that  the  said  E  M  and 
T  C  would  have  made  an  award  in  the  complainant's 
favour ;  for  this  defendant  saith,  he  hath  heard  and 
believes  that  the  said  last-mentioned  arbitrators  in- 
formed the  said  complainant  or  his  attorney,  or  the 
said  complainant  or  his  said  attorney  in  some  man- 
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ner  well  understood,  from  the  said  last- mentioned 
arbitrators^  that  if  this  defendant  produced  his  wit- 
nesses at  a  future  time,  they  would  proceed  to  hear 
them :  And  this  defendant  admits  that  the  skid  thi^ee 
arbitrators,  E  M,  T  C,  and  J  S,  did,  on  the 
day  of  meet  together,  at  the  house  of  the 

said  P  G,  at,  &c.  aforesaid,  and  that  they  were  there 
attended  by  this  defendant  and  his  attorney,  and  by 
J  K,  S  C,  and  J  A,  as  witnesses  on  the  part  of  this 
defendant ;  and  that  the  said  arbitrators  did,  on  the 
afternoon  of  the  said  day  of  ,  at 

about  eight  o'clock,  make  and  execute  an  award  in 
writing  of  such  date,  purport,  and  effect  as  is  here- 
inbefore set  forth ;  but  for  his  greater  certainty  he 
craves  leave  to  refer  thereto,  when  it  shall  be  pro- 
duced to  this  honourable  Court ;  and  he  admits  that 
the  said  meeting  was  not  attended  by  the  said  com- 
plainant or  his  attorney,  but  the  said  meeting  was 
attended  by  T  M,  the  son-in-law  of  the  said  com- 
plainant, who,  as  this  defendant  hath  heard  and 
believes,  attended  the  said  meeting  on  the  behalf, 
and  at  the  request,  of  the  said  complainant ;  and  this 
defendant  hath  heard  and  believes,  that  the  said  T 
M  informed  the  said  arbitrators  that  he  attended 
them  by  the  desire  of  the  said  complainant,  and  on 
his  behalf :  And  this  defendant  further  answering, 
saith  that  he.  hath  heard  and  believes,  that  on  the 
day  of  ,  the  said  E  M  did  send  a  mes- 

<isage  to  the  said  complainant,  by  a  person  of  the 
name  of  E  R,  to  inform  him,  the  said  complainant, 
tliat  his  attendance  was  required  the  next  day  at,  &c. 
as  the  said  arbitrators  intended  to  meet  on  that  day 
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upon  the  aaid  reference^  and  that  the  said  E  R  de- 
livered the  said  message  to  the  servant  of  the  said 
complainant ;  and  that  this  defendant  saith  he  ver- 
ily believes  the  said  message  was  duly  delivered 
by  the  said  complainant's  servant  to  him  the  said 
complainant,  and  that  the  said  T  M  attended  at  the 
said  meeting  on  the  behalf  of  the  said  complainant 
in  consequence  of  such  message ;  and  this  defen- 
dant saith  he  doth  not  know  that  any  other  notice 
was  given  to  the  said  complainant  of  the  said  last- 
meeting  then  as  hereinbefore  is  mentioned,  and  this 
defendant  saith  he  believes  that  the  said  J  S  was 
never  attended  by  the  said  complainant  or  his  at- 
torney, and  never  heard  or  examined  any  allega- 
tions, evidence,  or  witness  on  .behalf  of  the  said 
complainant  on  the  said  reference,  except  the  said 
T  M,  or  what  he  heard  from  the  said  other  arbitra- 
tors, or  from  the  said  complainant,  in  conversation 
upon  former  occasions,  when  they  were  not  express- 
ly met  for  the  purpose  of  taking  the  said  matter  in- 
to consideration  as  arbitrators,  upon  which  occa- 
sions, or  some  of  them,  as  this  defendant  hath  heard 
and  believes,  the  said  complainant  admitted  to  the 
said  J  S  the  justice  of  this  defendant's  defence  a- 
gainst  his  demands ;  and  this  defendant  saith  he  hath 
heard  and  believes  that  the  said  Mr.  B,  at  the  time 
when  he  was  examined  before  the  said  E  M  and  T 
C,  on  the  said  day  of  ,  as  hereinbe- 

fore is  mentioned,  deliviered  a  paper  in  writing  to 
the  said  E  M  and  T  C,  (wherein  the  said  Mr.  B  is 
alone  mentioned  as  the  witness  for  the  said  com- 
plainant,) qpntaining  the  case  of  the  said  complain- 
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ant^  and  the  whole  of  his  the  said  Mr.  B's  evidence 
which  he  had  so  given  as  aforesaid^  and  that  the 
said  Mr.  B  so  delivered  the  said  paper  to  the  said 
arbitrators^  in  order  that  they  might  shew  the  same 
to  the  said  J  S^  and  did,  at  the  same  time,  declare, 
that  he  was  the  only  witness  on  the  part  of  the  said 
complainant ;  and  this  defendant  hath  heard  and  be- 
lieves that  the  said  E  M  and  T  C  did  deliver  the 
said  paper  containing  the  said  case  and  testimony 
of  the  said  Mr.  B  to  the  said  J  S,  and  that  the  same 
was  read  and  considered  by  the  said  J  S  before  the 
said  award  was  made  by  the  said  arbitrators ;  and 
this  defendant  saith  he  verily  believes  that  the 
said  £  M  and  T  C  were  on  the  said  day  of 

J  and  that,  all  the  said  arbitrators  were  on 
the  said  day  of  ,  ready  and  desirous 

to  hear  any  other  witnesses  that  the  said  complain- 
ant or  his  attorney,  or  the  said  T  M  should  produce 
on  behalf  of  the  said  complainant,  touching  the  mat- 
ter in  reference ;  and  this  defendant  saith  he  hath 
heard  and  believes  that  the  said  E  M  and  T  C  hav- 
ing on  the  day  of  ,  when  they  in- 
formed the  said  Mr.  B  of  their  intending  to  hear 
this  defendant's  evidence  on  some  future  day,  un- 
derstood from  the  said  Mr.  B,  that  his  attendance 
on  any  future  occasion  could  be  of  no  consequence, 
the  said  arbitrators  did  not  conceive  that  there  was 
any  occasion  to  defer  making  their  award,  and 
thereupon '  proceeded  to  make  the  same ;  and  this 
defendant  denies  that  the  said  award  was  the  effect 
of  any  collusion  between  the  said  arbitrators,  or  any 
of  them,  and  tliis  defendant ;  or  of  thev>  or  any  of 
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their^  paHiality  for  him ;  op  that  the  same  was  ob- 
tained  by  him  from  them^  op  any  of  them^  by  any 
corrupt^  undue,  or  improper  means ;  op  that  the 
*8aid  arbitrators,  or  any  of  them,  did,  in  the  business 
of  the  said  reference,  in  any  respect  act  improperly 
or  misconduct  tiiemselves  or  himself:  And  this  de- 
fendant saith  that  the  said  arbitrators,  at  their  said 
last-mentioned  meeting,  did  take  into  consideration 
the  sum  of  3/.  3s.  in  the  said  bill  mentioned,  and 
determined  upon  the  same  in   making  their  said 
award ;  and  this  defendant  denies    that  the  said 
award  is  wholly,  or  in  any  respect,  unfair  or  unjust ; 
and  this  defendant  insists  that  it  ought  to  be  per- 
formed:   And  this  defendant  further  answering, 
saith  he  believes  that  such  notice  of  the  meet- 
ing of  the  said  arbitrators  on  the  day 
of                    ,  was  given  to  the  said  complainant  09 
the                day  of                    ,  as  is  hereinbefore 
in  tlMtt  behalf  mentioned,  but  at  what  time  of  the  day, 
or  where  in  particular  such  notice  was  given,  or  what 
was  the  substance  of  such  notice,  or  what  was  the 
name  of  the  servant  of  the  said  complainant,  to  whom 
the  said  notice  was  delivered  by  the  said  E  R,  and 
who,  as  the  said  defendant  believes,  delivered  the 
same  to  the  said  complainant,  this  defendant  doth 
not  know,  nor  can  set  forth  in  any  other  manner 
than  he  hath  already  set  forth  the  same,  but  this 
defendant  believes  that  no  other  notice  was  given  to 
the  said  complainant,  nor  was  any  notice  of  the  said 
meeting  given  to  the  said  Mr.  B,  unless  the  same 
was  given  to  him  by  the  said  complainant :    And 
thi^  defendant  saith  he  believes  the  notice  was  pro^ 
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per  in  point  of  time,  and  that  the  complktntot^  hit 
attorney,  witness  or  witnesses,  might  have  attend* 
ed,  and  that  such  notii^  was  not  unreasonable,  par- 
ticularly as  the  said  complainant'^  witnefises,  <or  sul;ll 
of  them  as  he  chose  to  produce,  had  boeli  already 
examined,  and  the  said  Mr.  B  had  hefott  declined 
any  further  attendance,  as  is  hereibbefore  set  filith  ; 
that  there  was  no  necessity  for  the  attendance  of 
the  said  Mr.  B,  or  of  any  witnesses  6n  the  part  of 
the  complainant,  and  so  the  said  complainant  seemed 
to  admit,  as  the  said  T  M,  who  attended  on  behalf 
of  the  said  complainant,  did  not  make  any  objec- 
tion to^the  said  arbitrators  proceeding  to  make  their 
award,  on  account  of  such  notice  being  given  j  nor 
does  this  defendant  believe  that  the  said  complain* 
ant  had  any  witness  or  witnesses  to  produce  other 
than  and  besides  the  said  Mr.  B  and  T  M,  and  this 
defendant  admits  that  the  respective  places  of  resi* 
dence  of  the  said  complainant  and  Mr.  B  are  at  such 
respective  distances  from,  &q.  as  are  in  the  said  bill 
set  forth,  and  for  any  thing  he  knows  to  the  contra- 
ry, it  may  be  true  that  Mr.  B  was,  during  some 
part  of  th^  .  •  day  of  ,  at,  ^.  in 

the  said  bill  mentioned,  on  some  business  in  the  way 
of  his  profession,  and  that,  4*c.  is  18  miles  distance 
from,  ^c.  but  he  doth  not  know  during  what  part 
of  the  day  he  was  there,  nor  does  he  believe  that 
the  said  arbitrators,  or  any  of  them,  were  apprized 
that  the  said  Mr.  B  was  at,  or  engaged  at,  ^.  as 
aforesaid,  before  they  made  or  executed  their  award : 
And  this  defendant  admits  that  T  M  did  attend  as 
is  hereinbefore  set  forth,  as  a  witness  for  the  com- 
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ty  but  this  defendant  believes  thut  the  said 
T  M  was  not  present  at  the  examination  of  any  wit- 
nett  or  witnesses^  the  said  arbitrators  having  agreed 
that  n0  person^  except  the  witness  who  was  under 
exaiiiinatioB>  should  be  in  the  room  with  them  during 
tlie  examination  of  any  of  the  withessfes^  and  that 
therefore^  after  they  had  ad^ed  the  said  1"  M  such 
questions  as  they  thought  proper^  they  desired  him 
to  depart  from  the  room  wherein  they  then  were  ; 
and  this  defendant  admits  that  the  said  T  M's  then 
place  of  residence  was  about  six  or  seven  miles  dis- 
tant from^  4*^.  and  that  he  was  asked  some  questions 
by  the  said  arbitrators^  or  some  of  them^  at  their 
said  meeting  on  the  day  of  ,  and 

this  defendant  saith  he  believes  that  the  said  T  M 
was  asked  the  proper  questions^  and  that  he  was 
fully  and  properly  examined  on  the  complainant's 
behalf^  but  that  no  person  was  present  to  examine 
him  on  the  said  complainant's  behalf^  exc;<ept  the 
said  arbitrators,  they  having  determined  that  no 
person  should  be  present  with  them  except  the  wit- 
ness,  as  is  hereinbefore  mentioned :  And  this  de- 
fendant denies  that  the  said  T  M  did  attend  the 
said  arbitrators  in  consequence  of  a  request  sent  him 
by  the  said  E  M,  as  this  defendant  hath  heard  and 
believes  that  the  said  T  M  declared  that  he  at- 
tended at  the  request  of  his  father-in-law  the  com- 
plainant :  And  this  defendant  further  answering^ 
saith  that  the  said  arbitrators,  on  the  said 
day  of  ,  heard  on  the  part  of  this  de- 

fendant the  evidence  of  J  K,  S  C,  and  J  A,  and  al- 
so the  testimony  of  W  F,  which  had  been  previous- 
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ly  taken  by  the  said  J  ^,  and  was  related  by  him, 
and  also  the  declaration  made  by  the  said  complain- 
ant to  the  said  J  S  ;  and  that  such  evidence  and  tes- 
timony -  did  warrant  the  said  arbitrators  in  making 
their  said  award ;  and  that  neither  they^  nor  any  of 
them^  were  influenced  by  partiality  for  this  defen- 
dant,  nor  by  any  undue  or  improper  motives :  And 
this  defendant  denies  all^  and  a}l  manner  of  unlaw- 
ful combination^  4^.(a) 


JStllf  to  have  Arbitration  Bonds  delivered  up  to  be 
cancelled^  the  Award  being  void  from  the  Mis- 
conduct of  the  Umpire f  and  praying  an  Injunc- 
tion from  proceeding  upon  the  said  Bonds. 

Humbly  complainings  shew  unto  your  Lordship 
your  orators^  A  B^  of  y  and  C  D^  of  , 

that  G  H^  of  s  and  J  S^  of  the  same  place 

also^  booksellers^  defendants  hereinafter  named^ 
did;  in  or  about  the  month  of  ^  carry 

on  the  trade  or  mystery  of  booksellers  together  as 
partners^  under  certain  articles  of  agreement  there- 
tofore made  between  them^  and  bearing  date  on  or 
about  the  day  of  ,   wherqby 

they  had  agreed  to  become  copartners  in  the  said 
trade  or  mystery  of  booksellers^  for  the  term  of 
twenty-one  years  from  the  day  of  the  date  thereof^ 
if  they  should  so  long  live,  but  determinable,  never- 

(n)  These  arc  the  pleadings  in  Edmunson  v.  Hartlcji  I  Aftstruth^rt  374. 
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theless^  by  either  of  them^  upon  the  first  seven  or 
first  fourteen  years  of  the  said  term  of  twenty-one 
years^  upon^  under  and  subject  to  certain  terms  and 
c<mditi«»  in  the  said  articles  of  agreement  expres- 
sed.  And  your  orators^  4r^.  that  certain  differences 
and  disputes  having  arisen  between  the  said  6  H 
and  J  S^  it  was  agreed  by  and  between  them^  to  re- 
fer their  said  differences  and  disputes  to  arbitra- 
tion ;  and  thereupon  the  said  6  H  and  J  S  each  duly 
made^  executed;  and  delivered  to  the  other,  a  cer- 
tain bond  or  obligation  in  writing,  bearing  date  on 
or  about  the,  ^c.  whereby  they  respectively  bound 
themselves,  their  heirs^  executors,  and  administra- 
tors, the  one  to  the  other  of  them,  in  the  penal  sum 
of  /.,  with  a  condition  to  each  of  the  said 

bonds  respectively  annexed^  whereby  it  was  provid- 
ed, tbat  if  the  obligor  to  such  bond,  his  heirs,  exec" 
utors,  or  administrators,  did  and  should,  ^*c.  [state 
condition  of  the  bondy']  as  by  the  said  bonds  or  ob- 
ligations, and  the  said  conditions  to  them  respec- 
tively annexed,  reference  being  thereto  had,  when 
produced  to  this  honourable  Court,  will,  among 
othej  things,  more  fully  and  at  large  ajjSpear.  And 
your  orators,  &c.  that  the  said  A  B  and  the  said 
C  D,  (the  two  arbitrators,)  proceeded  on  the  said 
arbitration,  but  not  agreeing  to  make  an  award 
therein,  did,  on  or  about  the  day  of,  ^c. 

under  the  power  by  the  said  arbitration  bonds  in 
that  behalf  given,  nominate  and  appoint  E  F,  of 

,  an  umpire  between  them  respectively,  of 
the  matters  so  referred  and  submitted  as  aforesaid. 
And  your  orators^  &c.  that  in  the  course  of  the  in- 
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vestigatton  of  the  aforesaid  matters^  it  was  sugges- 
ted to  the  said  G  H,  by  tjie  said  arbitrators,  or  one 
of  them^  that  if  the  said  arbitrators  should  deter- 
mine upon  a  dissolution  of  the  aforesaid  paitBership 
between  him  the  said  G  H  and  the  said  J  S^  and 
should  award  that  the  said  G  H  should  continue  in 
the  business^  and  pay  and  secure  all  debts  owing  by 
or  to  the  said  partnership  concern,  and  should  also 
pay  a  certain  sum  of  money  to  the  said  J  S,  a  diit- 
eulty  would  arise  for  want  of  a  sufficient  security  to 
the  said  J  S  against  the  outstanding  debts  and 
claims  upon  the  copartnership,  and  for  due  payment 
of  the  said  sum  of  money  which  might  be  so  award- 
ed to  him  as  aforesaid.  And  your  orators,  ^.  that 
the  said  G  H,  in  order  to  obviate  and  remove  the 
said  difficulty,  applied  to  your  orators,  and  request- 
ed them  to  join  him  as  securities  in  a  bond  to  the , 
said  J  S  for  that  purpose ;  and  your  orators  having 
consented  thereto,  they  and  the  said  G  H  did,  by 
a  certain  bond  or  obligation,  sealed  with  their  re- 
spective seals,  and  bearing  date  on  or  about  the  , 
jointly  and  severally  bind  themselves,  and  each  of 
their  heirs,  executors,  and  administraf.oi*s,  for  the 
payment  of  the  sum  of  /.  to  the  said  J  S,  with  a 
consideration  thereunder  written,  whereby,  after 
reciting  the  said  arbitration  bonds,  and  the  appoint- 
ment of  the  said  E  F  as  umpire  as  aforesaid,  and  the 
difficulty  suggested  as  afbresaid  to  the  said  G  H, 
it  was  provided  that,  &c.  as  in  and  by  the  last- men- 
tioned bond  or  obligation,  and  the  consideration 
thereto,  reference,  &c.  And  your  orators  further 
shew  unto  your  Lordship,  that  the  said  A  B  and 
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C  D  did^  on  or  about  the  said  ^  sign  a  cer- 

tain instrument  in  writing,  purporting  to  be  their 
award  in  the  matters  aforesaid^  whereby,  after  reci- 
ting the  purport  and  effect  of  the  said  arbitration 
bonds^  and  the  appointment  of  the  said  E  F  to  be 
such  umpire  as  aforesaid^  and  reciting  further^  that 
under  such  reference,  ^.  [state  that  part  of  the 
award  which  bears  upon  the  case^']  as  in  and  by  the 
said  awards  reference,  8?c.     And  your  orators,  <S:c. 
that  although  it  is  in  the  said  award  recited^  that  the 
said  £  F  had  taken  upon  himself  the  burthen  of  the 
said  reference  and  submission,  and  had  deliberately 
heard  and  considered  the  allegations  and  proofs  of 
th  e  said  6  H  and  J  S  respectively,  and  had  perused^ 
examined^  and  considered  their  accounts^  yet  in  truth 
the  said  E  F  never  did  in  any  manner  enter  upon  the 
subject  of  the  said  reference^  nor  heard  or  consid- 
ered any  allegations  or  proofs  of  either  of  the  par- 
ties^  nor  ever  in  any  manner  perused^  examined^ 
or  considered  any  accounts,  relating  to  the  said  mat- 
ters in  difference^  or  ever  exercised  any  judgment 
whatsoever^  as  to  any  of  the  said  matters^  but  the  said 
award  was  prepared  by  the  instructions  of  the  said 
J  S  alone  without  any  interference  whatever  on  the 
part  of  the  said  £  F^  who  was  prevailed  upon  to 
sign  it,  by  being  assured  that  his  signature  thereto 
was  a  mere  matter  of  form.     And  your,  (J'C.  that 
since  the  making  of  the  said  award,  a  commission  of 
bankrupt,  under  the  Great  Seal  of  Great  Britain, 
hath  been  awarded  and  issued  against  the  said  G  H, 
who  hath  been  thereupon  duly  found  and  declare  d 
a  bankrupt^  and  the  usual  assignment  of  his  estate 
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liftth  been  duly  made  to  t,  -defeodaMsitere- 

jtoafter  naped,  ^fAio  were4ttlir  ohoiseiiiiy  the  credi- 
Um  m  (be  nasigBees  ^tikt  Mid  hsBdeisiipt^  estate. 
Atid  yfHWj  4^.  ^thftt  tlie  faid^nwdMAiade  68  afbre- 
mAy  beii%  utterly  vind  (^gainst  your  o»UNr%  by  rea- 
aoa  that  t^  same  was^gaed  by  the  said  6  iF^  un- 
^r 'the  eiPcuiBStanGea  your  oraton  have  by  them- 
aiAves^  '&c.  -to  4ietiver  i|p  to  your  .orators  the  bond 
HI  which  4hey  liad  joined  as  the  se'curides  of  the 
09fA  G  *Q  «  ^resf^^  to  be  cajiceUed.  And  your 
orators  well  hoped^  4;e.  refuses  ao  to  do;  and  the 
said  G  H  Mt  hl^viiig  .paid  to  the  said  J  S  the  said 
several  sums  meutioiied  in  the  said  awards  aor  hav- 
ing disoharged  the  debts  of  the  said  eopartuership^ 
the  said  J  S  threatens  and  intends  to  commence  an 
action  at  law  ^igainst  your  orators  upon  their  said 
bond;  charges  that  the  said  iMigneesof  the  sud  O 
L  H  refuse  to  join  your  orators  in  the  said  suit.     To 

the  end^  &c 

PRAYER. 

Tliat  the  said '  bond  so  as  aforesaid  entered  into 
By  your  orators  *nd  the  said  G  H,  may  be  deliver- 
ed up  to  your  orators  to  be  cancelled,  or  may  be 
declared  void,  so  far  as  the  same  respects  your  ora- 
tors ;  and  that,  in  the  meantime,  the  said  J  S  may 
be  restrained  by  the  order  and  injunction  of  this 
honourable  Court  from  commencing,  prosecuting  or 
proceeding  in  any  action  or  actions  at  law  against 
your  orators,  or  either  of  them,  in  respect  of  the 
said  bood.  And  for  general  relief^  may  it  please,  4rc. 

Pray  subpoena  against  J  S,  and  asignees  of  G  H. 


£  4s»y 
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Commtfn  Bond  of  Arbitration. 

JK^ew  idft  men  by  tkme  presettta,  thatl^  A  B^ 
of  C^in  tlie  pibrish  e^  4ke»  in  tke  couRty  of 
4k*  gesdemw^  Am  hdd  and  fipmly  bound 
toE  F^  of  C^  U  tbe  city  of  London^  mer- 
ohaat^  ifi  the  sum  of  500/.  of  good  and  kw- 
fill  money  of  Cb^eat  Fritain^  to  be  paid  to 
the  aaid  E  F^  oi*  to  his  certain  attorney^ 
I;  executors^  adminbtrators^  or  assigns  :  for 

whiph  payment^  to  be  well  and  faithfully 
made,  I  bind  myself,  my  heirs,  executors, 
and  administrators,  firmly  by  these  pres- 
ents, sealed  with  my  seal,  dated  the 
day  of  ,  in  the  year  of  the 

reign  of  Our  Sovereign  Lord  George  the 
Third,  by  the  Grace  of  God  of  Great 
Britain,  France,  and  Ireland,  King,  De- 
fender of  the  Faith  ;  and  in  the  year  of 
Our  Lord  one  thousand  seven  hundred 
and  ninety-nine. 

The  condition  of  this  obligation  is  such,  that  if 
the  above  bounden  A  B,  his  heirs,  executors,  and 
administrators,  on  his  or  their  parts  and  behalfs^sliall 
and  do  in  all  things  well  and  truly  stand  to,  obey. 


460  PRACTICAL  FORMS. 

abide  by^  perform,  f  iilfil,  and  keep  the  award,  order^ 
arbitrament,  and  final  determination  of  M  N,  of^ 
^.  and  P  Q,  of,  ^.  arbitritators,  indiiferently 
elected  and  named,  as  well  on  the  part  and  behalf  of 
the  above  bounden  A  B  as  of  the  above  itamed  £  F^ 
to  arbitrate,  award,  order,  judge,  and  determine  off 
and  concerning  all,  and  all  manner  of  action  and  ac- 
tions, cause  and  causes  of  action,  suits,  bills,  bonds 
specialties,  judgments,  executions,  extents,  quarrels, 
controversies, trespasses,  damages,and  demands  what* 
soever,  at  any  time  heretofore  had,  made,  moved, 
brought,  commenced,  sued,  prosecuted,  done,  suf- 
fered, committed,  or  depending  by  and  between  the 
said  parties,  so  as  the  said  award  be  made  in  writing 
under  the  hands  of  the  said  M  N  and  P  Q,  and  rea- 
dy to  be  delivered  to  the  said  parties  in  difference, 
or  such  of  them  as  shall  desire  the  same,  on  or  before 
the  day  of  ,  then  this  obligation  to 

be  void,  or  else  to  remain  in  full  force. 

Sealed  and  delivered,  being  first  duly  stamped, 
in  the  presence  of 


Condition  of  an  Arbitration  Bond  for  settling  the 
Jlccovnts  of  Executors  ;  Obligation  to  be  from 
Ej  the  Executor  of  B,  toD,  Widow  of  A,  and 
to  Jl^  the  Son  of  A  and  2),  in  2000/. 

Whereas  the  above  named  A,  the  father,  deceas- 
ed, by  his  last  will  and  testament  in  writing,  duly 
executed,  bearing  date  on  or  about  ,  did, 

among  other  things,  make  and  appoint  the  above  na- 
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med  B,  together  with  C,  Esquire,   executors  and 
trustees  of  his  said  will,  during  the  minority  of  the 
above  named  A,  his  son,  for  the  intent  and  purpo- 
ses therein  mentioned  and  expressed,  as  by  the  said 
will  by  them  the  said  executors  may  appear ;   by 
virtue  of  which  will  and  executorship  they  the  said 
B  and  C  severally  possessed  themselves  of  great  part 
of  the  personal  estate  late  of  the  said  A  the  father, 
and  also  received  great  part  of  the  rents  of  his  real 
estates,  and  have  since  respectively  paid,  applied, 
and  disposed  of  great  part  of  the  said  estate  so  by 
them  received,  upon  the  trusts  of,  and  according  to 
his  said  will.     AND  WHEREAS  the  said  A  the 
son,  having  attained  his  age  of  twenty- one  years,  an 
account  of  what  was  by  him  the  said  C  received,  and 
which  remained  in  his  hands  of  the  real  and  person- 
al estates  late  of  the  said  A,  the  testator,  having 
been  then  stated,  settled,  and  allowed,  by  and  be- 
tween them  the  above  named  D  and  A,  her  son,  and 
the  said  C,  and  he  the  said  C  having  accounted  for  and 
paid  what  was  by  him  so  received  and  remaining  in 
his  hands  to  them  the  said  D  and  A,  according 
to  the  true  intent  of  the  said  will,  they  the  said 
D  and  A,  her  son,  have  given  a  full  release  and 
discharge  to  the  said  C  of  all  their  demands,  rela- 
ting to  his  acting  in  the  said  executorship  and  trusts, 
by  the  said  will  in  him  reposed :  AND  WHEREAS 
the  said  B  some  time  since  departed  this  life,  ha- 
ving first  made  and  duly  executed  his  last  will  and 
testament  in  writing,  and  thereof  appointed   the 
above  bound  E  executor,  as  by  the  same  w^ill  by  him 
duly  proved  may  appear :  AND  WHEREAS  the 
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B  in  Itis  lifetime^  as  being  the  odier  execiitar 
of  die  said  A^  the  father^  did  receive^  pay,  and  ap- 
ply some  part  of  the  x^bA  and  personal  ertate  eC  the 
said  A,  the  father,  porsuant  to  the  tmats  in  the  said 
will  contained ;  but  he  the  said  B  dying  in  the  mi^ 
nority  of  the  said  A,  the  son^  and  no  aeconot  haT- 
ing  been  made  and  settled  as  to  what  was  by  him 
the  said  B  so  received  and  paid  out  c^  the  said  es*^ 
tates ;  and  he  the  said  £,  as  executor  and  tepresen- 
tative  of  the  said  B,  being  now  liable  to  make  op 
such  account,  and  to  answer  and  pay  the  balance 
thereof,  unto  them  the  said  D  and  A,  her  aon^  (if 
any  such  shall  appear  due),  and  such  account  hav- 
ing been  by  him  the  said  £  delivered  to  them  the 
said  D  and  A,  her  son,  and  some  disputes  and  diffe- 
rences having  arisen  between  them,  touching  some 
articles  and  vouchers  in  the  said  account  mentioned 
and  contained :  they  the  said  E,  and  liie  said  D 
and  A,  her  son,  for  the  ending  and  preventing  of 
all  further  and  future  disputes,  controversies,  ac- 
tions, and  suits,  touching  the  same  account,  have 
mutually  agreed  to  refer  the  same  to  the  arbitra- 
ment and  determination  of  F,  of,  4"^  (a  person  dio^ 
sen  by,  for,  and  on  the  behalf  of  the  said  £,)  and  to 
G,  of,  4^.  (a  person  chosen  by,  for,  and  on  the  be- 
Jialf  of  them  the  said  D  and  A  her  son) ;  and 
in  case  the  said  arbitrators  cannot  determine  the 
same,  that  then  the  same  shall  be  fully  ended  and 
determined  by  a  third  person,  to  be  by  them  chos- 
en as  an  umpire,  in  such  manner  as  hereinafter  is 
in  that  behalf  mentioned  and  expressed :  NOW 
THE  CONDITION,  &c.  that  if  the  said  E,  his 
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heir%  execntcrs^  wd  admiiiistratora>  and  every  of 
them^  shall  and  do^  for  and  on  his  and  their  partSy 
in  an  things  stand  to^  ohey,  abide  by,  perform,  fulfil, 
and  keep  the  award,  arbitrament,  order,  deter* 
mination,  and  judgment,  which  shall  by  them  the 
said  F  and  G  be  made  of  a^d  concerning  the  said 
account  of  him  the  said  £,  se  delivered  as  aforesaid, 
and  of  and  for  all  and  every  Jthe  articles,  vouchers, 
and  things  therein  contained,  and  of  all  disputes, 
differenees,  actions,  suits,  claims,  and  demands  what- 
aoever,  touching  or  concerning  the  same,  so  as  such 
award,  arbitrament,  determination,  and  judgment 
of  the  said  arbitrators,  of  and  in  the  same  prem- 
ises, be  by  them  made  in  writing  under  their  hands 
and  seals,  ready  to  be  delivered  to  all  the  parties 
in  controversy  within  one    month  next  ensuing 
Uie  date  hereof :  AND  if  they  the  said  arbitrators 
cannot  agree  and  determine  the  same  premises  with- 
in the  said  one  month,  that  then,  if  the  said  £,  his 
heirs,  executors,  and  administrators,  and  every  of 
them,  shall  and  do,  for  and  on  his  and  their  parts,  in 
and  by  all  things,  stand  to,  obey,  abide  by,  perform, 
fulfil,  and  keep  the  award,  arbitrament,  and  umpir- 
age of  such  third  person  and  umpire,  as  tlwy  the 
said  arbitrators  shall  indifferently  name,  elect,  and 
choose  for  the  ending  and  determining  of  the  same 
premises,  so  as  such  award,  umpire,  and  judgment  of 
the  said  umpire  of  and  in  the  same  be  by  him  so 
made  in  writing  under  his  hand  and  seal,  ready  to  be 
delivered  to  each  of  the  said  parties  in  controversy, 
within  days  next  after  the  end  of  the  said 

one  month,  the  said  obligation  shall  be  void  and  of 
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no  effect ;  otherwise  the  same  shall  remain  in  full 
force  and  virtue. 

WOOD. 


Condition  of  an  Arbitration  Bondj  with  a  Clause 

of  Umpirage. 

THE  CONDITION  of  this  obligation  is  such, 
that  if  the  above  bounden  J  S,  his  heirs,  executors, 
and  administrators,  for  and  on  his  and  their  parts 
and  behalves,  do  in  all  things  well  and  truly  stand 
to,  obey,  abide,  perform,  fulfil,  and  keep  the 
award,  order,  arbitrament,  final  end  and  determina- 
tion of  £  H,  qf,  &c.  in  the  county  of,  &c.  gentle- 
man, and  W  A,  of,  4*c.  in  the  said  county^  gentle- 
man, arbitrators,  indifferently  named,  elected,  and 
chosen,  as  well  on  the  part  and  behalf  of  the  above 
bounden  J  S  as  of  the  above-named  R  S,  to  arbi- 
trate, award,  judge,  and  determine,  of  and  concer- 
ning all  and  all  manner  of  action  and  actions,  cause 
and  pauses,  of  action,  suits,  bills,  bonds,  deeds, 
specialties,  judgments,  executions,  extents^  quarrels, 
controversies,  trespasses,  damages,  and  demands 
whatsoever,  at  any  time  or  times  heretofore  had, 
made,  moved,  brought,  commenced,  sued,  prosecu- 
ted, done,  suffered,  committed,  or  depending^  by  or 
between  the  said  parties,  or  either  of  them,  so  as  the 
same  award  be  made  in  writing,  under  the  hands 
and  seals  of  the  said  arbitrators,   on  or  before  the 

day  of  next  ensuing :  but  if 

the  arbitrators  do  not  make  such  their  award  of  and 
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"*  * 

coMeniing  the  premises  by  the  time  afbresaid^ 
then^  if  the  said  J  S^  his  ^heirs^  executors^  and  ad- 
ministrators^ for  and  on  his  and  their  parts  and  be- 
halves^ do  in  all  things  well  and  truly  stand  to^  obey^ 
abide^  perform^  fulfil^  and  keep  the  awards  order^ 
arbitrament,  umpirage^  final  end  and  determination 
of  such  person  as  the  said  arbitrators  shall  ap- 
point as  an  umpire  between  the  said  parties  of  and 
concerning  the  p'remises,  so  as  the  said  umpire  do 
make  his  award  or  umpirage,  of  and  coneeming  the 
premises,  on  or  before  the  day  of 

next  ensuing,  then  this  obligation  to  be  void,  or  else 
to  remain  in  full  force :  And  the  said  J  S  doth 
consent  and  agree  that 'his  submission  to  the  award 
or  umpirage  above-mentioned  shall  and  may  be 
made  a  rule  of  his  Majesty's  Court  of  King's  Bench, 
at  Westminster.  And  it  is  hereby  further  agreed, 
that  the  said  parties  and  their  witnesses  shall  be 
examined  upon  oath  before  the  said  arbitrators  and 
umpire,  being  first  duly  sworn  for  that  purpose  be- 
fore the  Lord  Chief  Justice,  or  one  of  the  otlier 
Judges  of  His  Majesty's  Court  of  King's  Bench  at 
Westminster :  And  that  nothing  herein  contained 
shall  extend,  or  be  construed  to  extend,  to  dissolve 
an  injunction  obtained  by  the  said  J  S  in  His  Ma- 
jesty's Court  of  Chancery,  restraining  the  said  R  S 
from  proceeding  at  law  against  the  said  J  S,  touch- 
ing the  matters  in  the  said  injunction  mentioned  or 
referred  to ;  but  the  said  arbitrators  or  umpire  are 
to  be  at  liberty  to  order  the  said  injunction  to  be 
dissolved  if  they  think  proper. 

J.  S.  Zr.  S 

61 
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Sealed  and  delivered^  (being  first  duly  stamped) 
in  the  presence  of 

We  the  above  named  £  H  and  W  A  do  appoint^ 
and  the  above  named  J  S  and  R  S  do  hereby  cim- 
Mnt^  that  S  K^  of^  4ro.  Esquire^  Barrister  at  Law^ 
shall  be  the  umpire  between  the  said  arbitrators. 
Witness  our  hands  this  day  of  , 

one  thousand  seven  hundred  and 
Witness,  E.  H.  W.  H. 

J.  S. 

R.  S. 

J.  H. 


Submission  by  Indenture. 

THIS  INDENTURE  TRIPARTITE  made^ 
&  c.  between  E  G,  of,  &c.  and  J  A,  of,  &c.  execu- 
tors of  the  last  will  and  testament  of  P  M,  late  of, 
&c.  deceased,  of  the  first  part;  P  M  G,  one  of  the 
grand-children  of  the  said  P  M,  deceased,  by  his 
daughter,  late  the  wife  of  the  said  E  G,  now  also  de- 
ceased, of  the  second  part ;  the  said  P  MG,the  said  J 
A,  husband  of  E  A,the  only  surviving  daughter  of  the 
said  P  M,  deceased,  J  B  the  younger,  of,  &c.  husband 
of  L  G,  grand- daughter  of  the  said  P  M,  deceased 
E  G  the  younger,  of,  ^c.  Jos.  G,  of,  4^.  JohnG,  of,  &c. 
P  A,  of,  Ac.  and  S  A,of  &c.all  grandchildren  of  the 
said  P  M,  deceased,  of  the  third  part : — 

V/hcreas  some  differences  and  disputes  have  aris- 
en, and  are  still  depending  between  the  said  E  G, 
the  elder,  and  J  A,  his  executors  as  aforesaid,  and 
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the  said  P  M  6^  and  also  between  the  said  execu- 
tors^ and  the  said  J  A^  in  right  of  his  wife  the  said 
£  A^  the  said  P  M  G^  the  isaid  J  B  the  younger^ 
the  said  E  G  the  younger^  the  said  Jos.  G^  the  said 
John  G^  the  said  P  A  and  S  A^  in  their  respective 
rights  and  qualities  above  mentioned^  touching  the 
estate  and  effects  of  the  said  P  M^  deceased^  and  in 
order  to  put  an  end  to  the  said  differences  iand  dis- 
putes^ and  to  obtain  an  amicable  adjustment  there- 
of^ the  said  parties  have^  and  each  and  every  of 
them  hath^  agreed  to  refer  the  same  to  the  award, 
order,  arbitrament,  and  final  determination  of  R  W, 
of,  &c.  N  A,  of,  i&c.  and  Ed.  G,  of,  ^.  or  any  two 
of  them,  arbitrators  indifferently  elected  and  named 
to  arbitrate,  award,  order,  judge,  and  determine  of 
and  concerning  the  said  differences  and  disputes  be- 
tween the  said  parties  respectively  :  NOW  THIS 
INDENTURE  witnesseth,  that  they  the  said  E  G 
the  elder,  and  J  A,  as  executors  as  aforesaid,  and 
the  said  P  M  G,  J  B  the  younger,  E  G  the  young- 
er, Jos.  G,  John  G,  P  A  and  S  A,  do,  and  each  and 
every  of  them  doth,  each  for  himself  and  herself  sev- 
erally and  respectively,andforhisand  her  several  and 
respective  heirs,  executors,  and  administrators,  co- 
venant, promise,  and  agree  to  and  with  each  other, 
his  and  her  heirs,  executors,  and  administrators  re- 
spectively, well  and  truly  to  stand  to,  obey,  abide 
by,  observe,  perform,  fulfil,  and  keep  the  award, 
order,  arbitrament,  and  final  determination  of  the 
said  R  W,  N  A,  and  Ed.  G,  or  any  two  of  them^ 
arbitrators,    indifferently  elected    and    named  by^ 
and  on  behalf  of  the  said  parties  respectively,  to 


s 
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arbitntte^  tturard^  order^  judge,  and  dfitenniJie  cf 
and  eoncmmig  [all  aad  all  manaer  of  acUoa  and 
Actions,  cause  and  cafises  of  actioni  suits,  Ulls^ 
bonds,  specialties,  c&venaa^  contracts,  promises, 
accounts,  reckonings,  sums  of  m<uiey,  jud^meatSf 
executions,  extents,  ijuarrels,  oontroversies,  tres- 
passes, dami^;es  and  demaeds  whatsoever,  both 
in  law  and  equity  at  any  time  heret«rf6re,  had^ 
made,  moved,  brought,  commenced,  sued,  pro- 
secuted, committed,  or  depending  by  or  between  the 
said  parties,  or  any  <^  them,  touching]  (a)  the  pre- 
mises, or  any  thing  in  anywise  relating  thereto,  so 
as  the  said  award  of  the  said  arbitrators,  or  that  oi 
any  tv^o  of  them  be  made  in  writing  under  their 
hands,  or  under  the  hands  of  any  two  of  them.  And 
it  is  also  agreed  by  and  between  the  said  partiest, 
that  these  presents,  and  the  submission  hereby 
made  of  the  said  matters  in  controversy,  shall  be 
made  a  rule  of  His  Majesty's  Court  of  King's  Bench 
at  Westminster,  to  the  end  that  the  said  parties  re- 
spectively may  be  finally  concluded  by  the  said  ar- 
bitration, purauant  to  the  statute  in  that  case  made 
and  provided  ;  and  the  said  parties  do  hereby  fur- 
ther agree  that  none  of  them  shall  or  will  prosecute 
any  action  or  suit  in  any  court  of  law  or  equity 
against  the  said  arbitrators,  any  or  either  of  them, 
or  bring  or  pi*efer  any  bill  in  equity  against  each 
other,  of  and  concerning  the  premises,  until  the 
said  award  be  made  and  delivered,  also  that  all  costs 
and  charges  attending  the  present  arbitration  shall 


(a)  All  between  (he  bnicketa  is  not  ool/  Ufineccssan*  but  seems  improper. 
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Be  ki  the  discretion  of  the  said  arbitrators^  or  any 
two  of  4hein^  and  paid  and  satisfied  pursuant  to  their 
award;  and  to  the  f ull  perfoirraanee  of  the  premises, 
the  said  parties  bind  themselves  severally  and  re- 
spectively^ their  several  and  respective  heirs,  ex- 
eeutorsy  and  administrators,  each  to  the  other  of 
them  respectively,  in  the  penal  sum  of  5000/.  of 
good  and  lawful  money  of  Great  Britain,  firmly  by 
these  presents :  IN  WITNESS  whereof,  they  have 
hereunto  set  their  hands  and  seals  respectively,  the 
day  and  year  first  above  written. 

Signed,  sealed,  and  delivered,  (being  first  duly 
stamped,)  in  the  presence  of 

JRuk  of  Reference  at  Nisi  Prius,  where  a  Juror 

is  withdrawn. 

JLondofif  to  wit. — At  the  sitting  o{^isi  Prius  held 
at  Guildhall,  in  and  for  the  city  of  Lon- 
don, on,  ^c.  and  in  the  year  of 
the  reign  of  our  Sovereign  Lord  George 
the  Third,  now  King  of  Great  Britain,  ^c. 
before  the  Right  Honourable  Lloyd  Lord 
Kenyon,  Chief  Justice   of  our  Lord  the 
King,  assigned  to  hold  the  Pleas   before 
the  King  hioiself. 
Harton  v.  Bolt. — It  is  ordered  by  the  Court, 
by  and  with  the  consent  of  the  plaintiff  and  defen- 
dant, their  counsel,  and  attomies,  that  the  last  ju- 
ryman  sworn  and   impannelled    in   this  cause,  be 
withdrawn  out  of  the  pannel,  and  that  all  matters 
in  difference  between  the  said  parties  in  this  cause  be 
referred  to  the  award,  order,  arbitrament,  final  end 
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and  determination  of  F  C^  of  the  Middle-Temple^ 
Esq.  so  as  he  shall  make  and  publish  his  award  in 
writings  of  and  concerning  the  premises  in  question^ 
on  or  before  the  day  of  Hilary  Term  now 

next  ensuing ;  and  that  the  said  parties  shall  and 
do  perform^  fulfil^  and  keep  such  award,  so  to  be 
made  by  him  the  said  arbitrator  as  aforesaid :  And 
it  is  also  ordered^  by  and  with  such  consent  as 
aforesaid^  that  the  costs  of  the  said  cause  shall 
abide  the  event  and  determination  of  the  said  awards 
and  that  the  costs  of  the  said  reference  shall  be  in 
the  discretion  of  the  said  arbitrator^  who  shall  di- 
rect and  award  by  whom^  and  to  whom,  and  in  what 
manner^  the  same  shall  be  paid :  And  it  is  likewise 
ordered,  by  and  with  such  consent  as  aforesaid^  that 
the  plaintiff  and  defendant  respectively  are  to  be 
examined  upon  oath,  to  be  sworn  before  the  said 
Lord  Chief  Justice  or  some  other  Justice  of  the  same 
Court  of  our  Lord  the  King  before  the  King  himself^ 
if  thought  necessary  by  the  said  arbitrator,  and  do 
produce  before  the  said  arbitrator  all  books,  papers 
and  writings,  touching  and  relating  to  the  matters 
in  difference  between  the  said  parties,  as  the  said 
arbitrator  shall  think  fit,  and  that  the  witnesses  of 
the  plaintiff  and  defendant  respectively  are  to  be  ex- 
amined upon  oath,  to  be  sworn  before  the  said  Lord 
Chief  Justice,  or  some  other  Justice  of  the  same 
Court ;  And  it  is  likewise  ordered,  by  and  with 
such  consent  as  aforesaid,  that  neither  the  pl^ntiff 
or  defendant  shall  prosecute,  or  bring  any  action  or, 
suit  in  any  court  of  law  or  equity  against  the  said 
arbitrator,  or  bring  or  prefer  any   bill   in  equity 
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against  each  other^  of  and  concerning  the  premises 
in  question  so  as  aforesaid  referred :  And  it  is  fur- 
ther ordered^  by  and  with  such  consent  as  aforesaid 
that  if  either  party  shall^  by  affected  delay  or  oth- 
erwise^ wilfully  prevent  the  said  arbitrator  fro^ 
making  an  awards  he  shall  pay  such  costs  to  the  oth- 
er as  the  said  Court  of  our  said  Lord  the  King^  be- 
fore the  King  himself^  shall  think  reasonable  and 
just :  And,  lastly,  it  is  ordered  by  the  like  consent 
as  aforesaid,  that  the  said  Court  of  our  said  Lord  the 
King,  before  the  King  himself,  may  be  prayed  that 
this  order  may  be  made  a  rule  of  the  same  Court. 
By  the  Court 

T.  L. 

Ruk  of  Reference  at  Nisi  Prius,  where  a  Verdict 

is  taken  for  the  Plaintiff. 

London^  to  wit. — At  the  sitting  of  Nisi  Prim  held 
at  Guildhall,  in  and  for  the  city  of  Lon- 
don, on,  4'C.  in  the  year  of  Our  Lord  , 
and   in  the  year  of  the  reign 

of  our  Sovereign  Lord  George  the  Third, 
now  King  of  Great  Britain,  &c.  before 
the  Right  Honourable  Lloyd  Lord  Ken- 
yon,  Chief  Justice  of  our  Lord  the  King, 
assigned  to  hold  Pleas  before  the  King 
himself. 

M V.  L .' — It  is  ordered  by  the  Court, 

by  and  with  the  consent  of  the  plaintiff  and  defen- 
dant, their  counsel,  and  attomies,  that  the  jury  find 
a  verdict  for  the   plaintiff,  damages  , 

and  costs  j^  subject  to  this    order  and 
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the  award  to  be  made  pursuant  thereto  ;  and  that 
all  matters  in  difference  between  the  said  parties 
be  referred  to  the  awards  order,  arbitrament,  final 
end,  and  determination  of  T  C,  of,  &c.  in  the 
county  of,  &c.  Esquire,  so  as  he  shall  make  and  pub- 
lish his  award  in  writing  of  and  concerning  the 
premises  in  question,  on  or  before  the  day 

of  Trinity  Term  now  next  ensuing ;  and  that  the 
said  parties  shall  and  do  perform,  fulfil,  and  keep 
such  award,  so  to  be  made  by  him  the  said  arbitrator 
as  aforesaid :  And  it  is  also  ordered,  by  and  with 
such  consent  as  aforesaid,  that  the  costs  of  the  said 
cause  shall  abide  the  event  and  determination  of 
the  said  award,  and  that  the  costs  of  the  refer- 
ence shall  be  in  the  discretion  of  the  said  arbitra- 
tor, who  shall  direct  and  award  by  whom,  and  to 
whom,  and  in  what  manner,  the  same  shall  be  paid : 
And  it  is  likewise  ordered,  by  and  with  such  con- 
sent as  aforesaid,  that  the  plaintiff  and  defendant 
respectively  are  to  be  examined  upon  oath,  to  be 
sworn  before  the  said  Lord  Chief  Justice,  or  some 
other  Justice  of  the  same  Court  of  our  Lord  the 
King  before  the  King  himself,  if  thought  necessary 
by  the  said  arbitrator,  and  do  produce  before  -the 
said  arbitrator  all  books,  papers,  and  writings  touch- 
ing and  relating  to  the  matters  in  difference  be- 
tween the  said  parties,  as  the  said  arbitrator  shall 
think  fit,  and  that  the  witnesses  of  the  plaintiff 
and  defendant  respectively  are  to  be  examined  up- 
on oath,  to  be  sworn  before  the  said  Lord  Chief 
Justice,  or  some  other  Justice  of  the  same  Court : 
And  it  is  likewise  ordered,  by  and  with  such  con- 
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9ent  as  afi9resaid9  that  the  defendant  shall  not  bring 
any  writ  of  error  to  reverse  the  said  judgment^  and 
that  neither  the  plaintiiHT  nor  the  defendant  shall 
{HDsecute  or  bring  any  action  or  suit  in  any  court 
of  law  or  equity  against  the  said  arbitrator,  ov  bring 
or  prefer  any  bill  in  equity  against  each  other,  of 
and  concerning  the  premises  in  question  so  as  afore- 
said referred :  And  it  is  further  ordered,  by  and 
with  such  consent  as  aforesaid,  that  if  either  party 
shall, .  by  affected  delay  or  otherwise,  wilfully  pre- 
vent the  said  arbitrator  from    making  an  award, 
he  shall  pay  such  costs  to  the  other  as  the  said 
Court  of  our  said  Lord  the  King,  before  the  King 
himself,  shall  think  reasonable  and  just :  And,  last- 
ly it  is  ordered,  by  the  like  consent  as  aforesaid, 
that  the  said  Court  of  our  said  Lord  the  King,  be- 
fore the  King  himself,  may  be  prayed  that  this  pr- 
der  may  be  made  a  rule  of  the  same  Court. 

By  the  Court. 

T.  L. 

Special  Reference  by  Rule  of  Court 

Wednesday  next  after  fifteen  days  of  the 
Holy  Trinity,  in  the  Thirty-eighth  Year 
of  King  Oeorge  the  Third. 

C.  V.  E. — ^Upon  hearing  Mr.  P,  of  counsel  for 
the  plaintiif,  and  Mr,  £,  of  Counsel  for  the  di^fen- 
dant,  and  by  their  consent  IT  IS  ORDERED,  that 
the  plaintiff  beat  liberty  forthwith  to  enter  up  judg- 
ment for  the  damages  mentioned  in  the  declaration 
in  this  cause,  and  costs  of  suit,  such  judgment  to  be 
subject  to  the  award  hereinafter  mentioned,  and 

62 
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that  all  matters  in  dispute  between  the  plaintiff 
and  defendant  shall  be  referred  to  the  final  award 
of  S  Kf  of^  &c.  and  I  E^  of^  ^.  Barristers  at  Law^ 
so  that  their  award  be  made  in  writings  and  readjf 
to  be  delivered  to  the  party  requiring  the  samey  on 
or  before  the  first  day  of  next,  and  in 

case  the  said  S  K  and  I  E  shall  not  then  be  prepar- 
ed to  make  and  publish  their  said  award,  or  cannot 
agree  touching  the  matters  hereby  to  them  refer- 
red, then  that  the  same  shall  be  referred  to  such 
third  person  as  the  said  S  K  and  I  £  shall  mutually 
agree  upon  and  nominate,  whose  name  shall  be  in- 
dorsed hereon,  before  the  said  arbi^tors  shall  pro- 
ceed on  the  said  arbitration,  so  that  the  said  last 
mentioned  award  or  umpirage  be  made  in  writing, 
and  ready  to  be  delivered  to  such  of  the  parties  as 
require  the  same,  on  or  before  the  first  day  of 

next :  And  in  case  the  said  arbitrators  or  um- 
pire shall  not  be  prepared  to  make  and  publish  their 
award  or  umpirage  at  the  respective  times  afore- 
said, then  the  said  parties  shall  from  time  to  time 
consent  to  such  enlargement  of  the  time  for  the 
making  and  publishing  the  said  award  or  umpirage 
as  this  Court,  or  any  of  the  Judges  thereof,  shall 
deem  reasonable  ;  and  that  the  costs  of  this  action, 
and  also  the  costs  of  a  certain  action  brought  by  the 
defendant  against  the  plaintiff  in  the  Court  of  Com- 
mon Pleas,  and  also  the  costs  of  the  refei-ence  and 
the  award  to  be  made  in  pursuance  thereof,  shall 
abide  the  event  and  determination  of  the  said  award : 
And  that  neither  the  plaintiff  nor  defendant  shall 
be  examined  before  the  said  arbitrators  or  umpire. 
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but  that  they  shall  produce  before  the  said  arbitra- 
tors or  umpire  all  books^  papers^  and  writings  in 
their  respective  custody  or  power,  relating  to  the 
said  matters  in  difference,  as  the  said  arbitrators  or 
umpire  shall  direct ;  and  that  the  witnesses  of  the 
plaintiff  and  defendant  respectively,  (if  required  by 
the  said  arbitrators  or  umpire,)  shall  be  examined 
upon  oath  to  be  sworn  in  open  Court,  or  before 
some  Judge  of  this  Court;  and  that  neither  the 
plaintiff  nor  defendant  shall  bring  or  further  pro- 
secute any  action  or  suit  in  any  court  of  law  or  equi- 
ty against  the  said  arbitrators  or  umpire,  or  against 
each  other,  or  bring  or  prefer  any  bill  in  equity 
against  each  other,  of  and  concerning  the  premises 
in  question  so  as  aforesaid  referred :  And  in  case 
either  party  shall  neglect  or  refuse  to  attend  the 
said  arbitrators  or  umpire,  the  said  arbitrators  or 
umpire  shall  beat  liberty  to  proceed  in  the  said  arbi- 
tration, and  make  their  or  his  award  ex  parte. 

By  the  Court. 

We  appoint  the  day  of 

at  o'clock  precisely,  at 

J.  E. 

S.  K. 

Reference  by  Judge^s  Order. 

A  B  y.  CD.  —  Upon  hearing  the  attornies  or 
agents  on  both  sides,  and  by  their  consent,  I  order 
that  this  cause  be  referred  to  the  award  and  deter- 
mination G  H,  Esquire,  so  as  he  shall  make  his 
award  in  writing  ready  to  be  delivered  to  the  said 
parties  or  such  of  them  as  shall  desire  it,  on  or  be- 
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fore  the  day  of  Term  next     And 

by  the  like  consent^  I  further  order  that  the  costs 
of  this  cause  shall  alnide  the  eve&t  of  4!he  said  awards 
and  the  costs  of  this  reference  be  in  the  discretion 
of  the-^saM  arUtrator ;  and  that  the  parties^  and 
their  respective  witnesses^  may  be  examined  npon 
oath  by  and  before  the  said  arbitrator^  to  be  sworn 
before  me  or  one  other  of  the  Judges  of  the  Coort 
of  King's  Bench^  or  a  commissioner  for  taking  affi- 
davits in  the  said  Court;  and  that  said  parties 
shall  produce  before  the  said  arbitrator  all  books^ 
deeds^  papers^  and  writings  in  their  custody  or 
power,  relating  to  the  matters  referred.  And  by 
the  like  consent,  I  further  order  that  this  order  shall 
and  may  be  made  a  rule  of  His  Majesty's  Court  «f 
King's  Bench,  if  the  same  Court  shall  so  please. 

Dated  this  day  of 

£llenborough. 

[It  is  not  unusual  to  introduce  a  clause,  that  ^^  if 
''  cither  or  any  of  the  said  parties  shall  wilfully  pre- 
^^  vent  the  said  arbitrator  from  making  his  award, 
"  [conceal  or  keep  back  important  documents  &c.)such 
^'  party  shall  pay  such  costs  to  the  other  as  the  arbi- 
'^  trator  [or  the  Court)  shall  think  fit,"  And  some- 
times  the  following : — <^  And  by  the  like  consent^  I 
^•'  do  further  order  that  the  said  arbitrator  shall  be 
*^  at  liberty  to  proceed,  ex paricy  incase  of  the  non- 
'^  attendance  of  either  of  the  said  parties,  or  of  their 
'^  witnesses,  after  days  previous  notice,  in 

<•  writing,  under  the  hand  of  the  said  arbitrator, 
<^  given  to  the  said  parties  respectively,  or  left  at 
*'  his,  her,  or  their  then  last  known  respective  place 
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or  places  of  abode^  notifying  the  time  and  place  of 
meeting  appointed  by  the  said  arbitrator^  for  en- 
tering upon  and  proceeding  in  the  said  reference. 
Again^  that  neither  of  the  said  parties  shall  bring 
or  prosecute  any  action  or  suit  at  law  or  hi  equity, 
nor  file  any  bill  or  bills  in  equity  against  the  oth- 
er, or  against  the  said  arbitrator,  touching  the 
matt^ra  in  difference  hereby  referred.''] 


Hule  for  making  a  Submission  to  Arbitration  by 

Bond  a  Rule  of  Court. 

A  B  V.  C  D. — In  the  Common  Pleas. 

Term,  &c. 

Upon  reading  the  afidavit  of  G  H  &nd  another^ 
and  the  bond  or  obligation,  with  the  condition  there- 
of thereunder  written,  bearing  date,  &c.  duly  exe- 
cuted by  C  D,  of  F,  Esq.  to  A  B,  of  P,  Esq.  the 
tenor  and  effect  of  which  said  bond  and  condition 
is  in  the  words  and  figures  following,  (that  is  to 
say)  : — 

Know  all  men,  Ac.  [set  out  the  bond  and  condition 
verbatim.] — It  is  ordered,  that  the  said  bond  and 
thecondition  thereof,  and  the  submission  between 
tne  parties  in  the  said  condition  mentioned,  be,  and 
the  same  is  hereby  entered  and  made  a  rule  of  this 
Court,  pursuant  to  the  statute  in  such  case  made  and 

provided . 

By  the  Court. 
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Appointment  qf  a  Third  Person  to  ctet  as  Arbitra- 
tor ^  by  the  Two  Arbitrators  named  in  the  Submis- 
sion. 

Wtf  A  B  and  C  D^  the  arbitrators  within  named, 
by  this  memorandum  in  writing  under  our  hands, 
made  before  entering  upon  the  within  mentioned  ar- 
bitration, do  hereby  nominate  and  appoint  E  F,  of 
B,  gentleman,  the  third  arbitrator,  to  whom,  to- 
gether with  ourselves,  the  said  matters  in  difference 
between  the  said  parties  shall  be  referred,  according 
to  the  tenor  and  effect  of  the  within  rule.  In  wit-* 
ness  whereof,  we  have  hereunto  set  our  hands,  this 
1st  day  of  January  1816. 

A.B. 
CD. 


CertificatCy  where    Witnesses  are  sworn  before  a 

Commissioner. 

In  the  Court  of  King's  Bench,  between  A  B, 
plaintiff,  and  C  D,  defendant. 

E  F,  of,  ^c.  Esquire,  G  H,  of,  &c.  merchant,  L  M, 
of,  ^c.  gentleman,  being  severally  sworn  and  exam- 
ed,  each  for  himself,  upon  his  oath  saith,  that  he 
will  true  answer  make  to  all  such  questions  as  shall 
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be  asked  him  by  and  before  J  S,  Esquire,  the  arbi- 
trator to  whom  this  cause  stands  referred. 

E.  F. 

G.  H. 

L.  M. 

All  sworn  before  me,  at,  &c.  this  day 

of  18 

F.  P. 
a  Commissioner. 


CerHfimtej  where  Witnesses  are  swam  before  a 

Judge. 

In  the  King's  Bench,  between  A  B,  plaintiff 
and  C  D,  defendant. 

The  above  named  plaintiff  was  swom  to  give  evi- 
dence before  P  S,  Esquire,  the  arbitrator  to '  whom 
this  cause  stands  referred,  this  day  of 

18        ,  before  me 

S.  Le  Blanc. 

In  the  arbitration  between  A  B  and  C  Dand 
DE. 

The  witnesses  named  in  the  margin  were 

sworn  to  give  evidence  before  N  F, 

Esq.  the  arbitrator   to  whom  certain 

matters  in  difference  between  the  above 

named  parties  stands  referred,  this  10th 

day  ofDecember  1815,  before  me. 

T.  Lawrence. 
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JVbtice  to  Produce  Papers,  ^c. 

In  the  arbitration  between  A  B  and  C  D. 

I  do  hereby  give  yon  notice  to  produce  bdbre  J 
'  S^  Esquire^  of  the  Middle-Temple^  to  whom  all 
matters  in  difference  between  the  above  mentioned 
parties  have  been  referred^  to-morrow  evening,  at 
seven  o'clock^  at  the  chambers  of  the  said  J  S^  sit- 
uate in  Courts  in  the  Middle-Temple 
aforesaid^  all  books,  deeds>  pi^rs^  writingSy  letters, 
vouchers,  or  other  documents  whatsoever,  relating 
to  the  matters  in  difference  between  the  said  parties 
so  referred  as  aforesaid^  now  in  your  custody^  pow- 
er, or  possession^  and  especially  a  certain  indenture, 
beaiing  date,  &c.  [state  the  nature  of  the  instru- 
ment'].   Dated  this  day  of  18 

MS, 

(Attorney  for  C  D.) 
To  Mr.  A  B  or  Mr.  P  L, 

his  Attorney. 

Enlargement  of  Time,  where  the  Arbitrator  is 
enabled  to  do  so  by  the  Submissiony  unthovt  any 
Application  tod  Court. 

W^,  whose  names  are  hereunto  subscribed,  do,  T)y 
virtue  of  the  power  to  hs  given  for  the  purpose,  here- 
by, by  this  writing  under  our  hands,  appoint  the 

day  of  next  ensuing  the  date 

hereof,  on  or  before  which  day  our  award,  of  an^ 


c^onceming  the  withinmentioned  matters  to  us  re- 
ferred^ shall  be  made  and  published.  Witness  our 
hands  this  day  of  A.  D. 

A.  B. 

C.  D. 


Enlargement  of  th^Time  by  Indorsement  of  the 

Parties. 

Km^w  ail  men  by  th^fft  fireseiits^  that  we  thewkh- 
in  named  J  M,  Jan€i  M,  J  S)  C  H,  and  T  H,  hare, 
(to  ourselves  deparat«ly>  setnerfiJly,  and  reB^jeetiTe- 
ly^  dud  for  Odr  heirs^  ei^eeutdrd^  and  admliii^trattrfs 
respectively)  mutually  given  and  granted^  aid  by 
these  present^  DO,  fei^  durselvtls  separately^  seve- 
rally, and  resptfctively,  and  for  our  respective  heirs, 
executors,  and  administrators,  mutually  give  and 
grant  unto  the  within  R  G,  D  R  M,  and  P  S,  the 
arbitrators  within  naiited,  furtlifer  time  for  making 
their  award  of  and  concerning  the  several  matters 
within  referred  to  them  until  the  8th  day  of  No- 
vember now  liext  ensuing,  so  that  they,  or  two  of 
them,  make  their  award  in  writing,  under  their 
hands  and  sedtf  respectively,  ready  to  be  delivered 
to  the  parties  in  ^fference  on  or  before  the  said  8th 
day  of  Noveriiber  now  next  aasuing ;  and  we  do 
hereby  further  agree  thaft  these  presents,  as  well  as 
-tfie  within  written  bond,  and  the  submission  there- 
Vy  and  hereby  Made  of  the  matters  in  controversy, 
Shan  be  Made  a  rule  of  His  Majesty's  Court  of 
King's  Bench,  &c.     IN  WITNESS,  «^. 
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Bule  of  Court  to  enlarge  the  Time  for  making  an 

Award. 

on  (or  next  after^)  in  the 

year  of 

A  B  \.  C  D. — ^Upon  reading  the  rule  made  in 
tibiB  cause  on  next  after  in 

Term  last  past^  it  is  ordered^  that  the  time  limited 
for  the  arbitrators^  in  the  said  rule  named^  for  mak- 
ing and  publishing  their  award  in  this  cause^  be  en- 
larged [or  further  enlarged  as  the  ease  may  bejl^ 
until  the.  day  of  next  ensuing; 

inclusive.    Upon  the  motion  of  Mr.  G.  H. 

By  the  Ck)urt. 


•Slffidavil  of  fAe  due  Execution  of  the  SubmissioH. 

In  the  King's  Bench^ 

(Common  Pleas^  or  Exchequer 
of  Pleas.) 

A  B^  of  H^  maketh  oath  and  saith^  that  he  the 
said  A  B  was  present  at  the  time  when  the  bond  or 
obligation,  hereunto  annexed,  was  signed  and  seal^ 
ed ;  and  that  C  D,  of  L,  therein  mentioned^  did,  on 
the  1st  day  of  January ,  in  the  year  of  Our  Lord 
1816^  duly  sign  and  seal,  and  as  his  act  and  deed, 
deliver  the  said  bond  or  obligation  hi  the  presenoe 
of  this  deponent ;  and  that  the  namfs  C  D  mt  and 
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subscribed  to  the  said  bond  or  obligation,  as  of  the 
party  executing  the  same^  is  of  the  proper  hand- 
writing of  the  said  C  D  ;  and  that  die  name  A  B 
set  and  subscribed  to  the  said  bonder  obligation. 
o  a  witness  thereto,  is  of  the  proper  hand-writing 
off  tUs  deponent. 

Sworn  before,  &c.  A.  B. 


Order  to  make  an  Jiward  an  Order  of  the  Court  of 

Chancery. 

Upon  motion,  &c.  praying  the  writing  of  award; 
hereafter  mentioned,  bearing  date  the  day 

of  ^  in  the  year  of  Our  Lord  , 

under  the  respective  hands  and  seals  of  A  B  and  C 
D,  arbitrators,  &c.  and  by  them  sealed  and  deliver- 
ed, being  first  duly  stamped  in  the  presence  of 
E  F,  may  be  made  an  award  of  this  Court :  And  the 
said  writing  of  award  being  now  produced,  the  same 
appears  to  be  in  the  words  and  to  the  tenor  fo  low- 
ing, (that  is  to  say;) — ^To  all  to  whom,  ^-c.  [setout 
the  award  verbatim.]  Whereupon,  and  upon  hear- 
ing, Ac.  and  an  affidavit  made  by  the  said,  ^c. '  bis 
Lordship  doth  order,  &c. 


JSule  of  the  Court  of  Common  Pleas ^  to  shew  Cause 
why  4fte  Postea  should  not  be  delivered  to  the 
Plamtiff  after  an  Jiward  in  his  favour. 

'  Upon  reading  a  rule,  &c.  the  allocatur  of  Mr. 
ProthonOtary  thereon  made,  and  the  affidavit  of  A 
B  thereto  anne^ced,  the  award  of  E  F,  and  the  affi- 
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4ftvit  of  I  K,  9i  Ihe  dm  M^utim  of  tbf  im4iiw«i^ 
thweto  ak9  Animefb  it  i;»  ordeM^  llwt  t|^  defips* 
4wt^  ^ftmm^^f  4^*  shall  aliew  cMi9e,4o«'Wligr 
tbfi/mM»  ia  tliiA  eauii0  «hw}d  vH  b^iMimeMdi^i 
«a  ^s&l^  plaiAfe^ff}  and  that  he«fi)i  h^  «|ilibw«gs 
to  sign  and  enter  up  final  judgnueiit  ti^f^Ma^  t» 
the  suiiL  of  /.^  being  the  dawagsa  Mntrded 

to  him  by  the  said  arbitrfttion^  together  with  the 
sum  of  /.  for  his  costs,  pursuant  to  the  said  pro - 
thoAOlary's  aUoeakir  ;  and  why  the  said  defendant 
should  not  pay  to  the  said  plaintiif,  or  his  attorney, 
hi3  costs  i%  and  occasioned  by  this  application}  &c. ; 
to  pe  taxed,  4*0. 

By  the  Court. 


Jlffidnvit  of  Demand  and  Refusal  of  the   Sum 
'       •       •        awarded  J  and  of  Costs. 

In  the  King's  Bench,  4^. 
A  B  plaintiff,  and  C  D  defendant. — A  B,  of  G, 
the  plaintifTiu  this  cause,  maketh  oath  and  saitli^  that 
he,  this  deponent,  did,  on,  &c.  personally  serve  the 
above  named  C  D,  the  defendant  in  this  caiise^  with 
a  true  copy  of  the  rule  and  allocatur,  and  also  a  true 
copy  of  the  award  hereunto  annexed,  and  did  at 
the  same  time  shew  hijn  the  said  C  D  the  said  wi- 
gin(\l.  I'ulc,  allocatur^  and  award,  and  did  demand  of 
him  payment  of  the  said  sum  of  /.  to  this  deponent, 
in  and  bythesaidawaixl  awarded  to  be  paid  by  the 
said  C  D,  and  also  payment  of  the  sum  of  /.  for  the 
costs  allowed  to  the  said  deponent  in  the  said  cause 


f 


afiMSM^  mAite  fo.|Mi^  the  two  fCTem}  sumt  ofmo^ 
Buy  thoife.infiiricNied»  or  ei|b w «f  tk^ny  or  mny  part 
tlMrM^  and  the  sane  Btitt  reaaiu  whoUy  4w  aii4 
ioi|Mnd  tor  this  depooeal)« 
fivoni>  ^be.  .      '    > 

A*  B. 


Jlffidavit  of  Service  of  a  Copy  of  Demand  and  Re- 
fusaly  ^c.  before  proceeding  by  Mtachment. 

In  the  King^s  Benchj^^or,  ^c. ) 
A  B,  of  G^%maketh  oath  and  saith,  that  he,  this 
deponent^  on,  &c.  from,  &c.  until,  Ac,  at,  &e.  [^the 
dajfy  hmirs^  and  pluc€y  mefitioned  in  the  award j"] 
did  personally  attend  for  the  purpose  of  receiving 
the  sum  of  /.  awarded  in  and  by  a  certain  award 
in  writing  hereunto  annexed,  to  be  then  and  there 
paid  to  this  deponent  by  the  therei;i  named  CD; 
but  that  the  said  C  D  did  not  in  person,  or  by  his 
attorney  or  agents  attend  at  the  time  and  place 
aboYe  mentioned^  or  pay  to  this  deponent  the 
said*  sum  of  /•>  or  any  part  thereof :  And  the 

said  A  B  further  saith^  that  on  next  after 

,  in  this  present  Term,  the  sub- 

mianon  of  tbe  said  A  B,  and  the  said  C  D,  to  the 
said  WfKvAf  contained  in  a  certain  bond  or  obligation 
bearing  date,  ^.  was  made  a  rule  or  order  of  this 
honourable  Court ;  and  that  he  the  said  A  B  did, 
on,  ^.  personally  serve  the  said  C  D  with  a  true 
copy  of  the  said  rule  or  order  and  award,  and,  at 
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the  same  time  ^ewed  him  the  said  ojiginal  rule  or 
order  and  award,  and  demanded  of  him  the  pay* 
ment  of  the  said  sum  of  /.  so  awarded  to  the 
said  A  B  as  aforesaid ;  but  the  said  C  D  did  not 
then  pay,  nor  hath  at  any  time  since  paid  the  same, 
or  any  part  thereof,  to  the  said  A  B,  but  the  whole 
of  the  said  sum  of  /.  still  remains  due  and  un- 

paid to  the  said  A  B. 

Sworn,  &c. 

A.  B. 


jSffidamt  of  the  due  Execution  of  an  Awards  in  or- 
der  to  ground  a  Motion  for  an  AttachmenL 

In  the  King's  Bench,  ^. 

A  B,  of  G,  maketh  oath  and  saith,  that  he  the  said 
A  B  did,(a)  on  the  day  of  ,  in 

the  year  of  Our  Lord  ,  see  C  D,  of  H,  sign, 

seal,  and  publish  his  award  in  writing  between  E  F, 
of  L,  and  F  G,  of  M,  bearing  date  the 
day  of  ,  in  the  year  of  Our  Lord 

And  the  said  A  B  further  saith,  that  the  name  C  D, 
set  and  subscribed  to  the  said  award  as  the  party 
executing  the  same,  is  of  the  proper  hand-writing 
of  the  said  C  D  ;  and  that  the  names  of  A  B  and  P 
K,  set  and  subscribed  to  the  said  award  as  witnes- 
sing the  execution  of  the  same,  are  of  the  respective 
hand-writing  of  the  said  A  B  and  the  said  P  R. 

Sworn,  ^•c- 

A.  B. 

(a)  Vid.  Dict.^Gibb%  Ch.  J.  Wohlcnbeig  v.  Lngemitn,  1    Mnr&kalt  Bvp. 

579. 
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Sule  Nisi/or  an  Attachment  far  JVan-Pajftnent  of 
a  Sum  of  Moneys  cmd  of  taxed  Costs,  in  pursu- 
ance of  an  Aumrd.  * 

In  the  Common  Pleas^  Term,  Ac. 

A  B  y.  C  D. — ^Upon  reading  a  rule  made  in  this 
cause,  on,  &c.  the  affidavit  of  P  R,  and  the  award 
of  S  T  thereto  annexed,  and  the.  affidavit  of  A  B, 
the  plaintiff  in  this  cause,  it  is  ordered  that  the  de- 
fendant, upon  notice  of  this  rule  to  be  given  to  him, 
shall  shew  ca'use  to  this  Court,  on  next, 

why  an  attachment  of  contempt  should  not  be  issued 
forth  against  him,  for  non-payment  of  the  sum  of 

/.  awarded  to  be  due  to  the  said  plaintiff,  and 
also  for  non-payment  of  the  sum  of  /.  for  the 

costs  of  the  said  plaintiff,  incurred  in  and  about  the 
said  arbitration. 

By  the  Court. 


r 
»• 
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ADDENDA. 


A.  p.  13« — See  dlso  the  case  of  Groodson  and  anodier  r. 
Brooke8,(a)  which  was  asfdloir^ : — ^A  policy  of  iosttraoce 
had  been  subscribed  bj  th«  defendant  for  one  Bainea|.his 
agent^  and  a  iaes  hating  rabaequeotly  occurred,  Bailies, 
on  behatf  of  the  defendant,  agreed  to  sutoiit  the  matler  to 
arbitfationv  The  award  directed  the  underwriters  to  paj 
a  certain  sum  per  cmi.^  to  recover  which,  the  present  ac- 
tion was  brought*  There  was  no  direct  proof  of  Baine^^s 
authority  to  refer;  but  it  appeared  that  he  was  in  the  ha- 
bit of  settling  losses  for  the  defendant,  which  the  defendant 
afterwards  paid.  Gibbs,  Ch.  J.,  held  that  this  was  a  suf- 
ficient evidence  of  agency  to  render  the  award  binding 
upon  the  defendant;  and  the  plaintiff  had  a  verdict. 

B.  p.  13.  lint  11. — It  does  not  appear,  in  this  case,  whe- 
ther the  parishioners  gave  any  express  authority  to  the 
six  to  submit  for  them ;  but  the  award,  affecting  all  of 
them,  was  held  good ;  and,  at  all  events,  the  six  would  be 
answerable  for  the  disobedience  of  others  of  the  parish- 
ioners to  its  directions. 

C.  p.  14.  line  1 — At  the  time  when  this  paragraph  was 
written,  I  was  not  aware  of  the  case  of  Filmer  v.  Delber,(i) 
in  which  the  Court  of  Common  Picas  were  moved  to  set 


(a)  4  Camp.  N.  P.  C.  163. 
(A)  3  Taunt  486.    See  Dict.L  M.  Sf  S.  719. 
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aside  an  (Hrder  cfJfiri  Pfiua^  bj  which  a  cause  had  been 
referred  to  arbitration,  upon  an  affidavit  by  the  defendant, 
stating  that  she  had  expressly  desired  her  attorney  not  to 
consent  to  any  rule  of  reference :  the  arbitrators  ha4  not, 
at  the  time  of  the  motion,  taken  any  steps  m  adjusting  the 
matter,  except  appointing  a  future  day  for  a  meeting. 

Mansfield,  Ch.  J.,  said  diat,  in  a  case  like  the  present, 
where  an  express  agreement  to  refer  had  been  regularly 
entered  intobycounsel  and  attomey,the  only  remedy  (tf  the 
party,  supposing  herself  aggrieved,  was  against  the  attor- 
ney ;  if  applications  of  this  nature  were  encouraged,  there 
would  be  no  end  of  the  Court's  interference :  besides,  that 
it  would  lead  to  colhision ;  when  a  party  did  not  like  the 
prospect  of  a  reference,  he  wouU  say  he  had  nev^  guren 
authority  tb  his  client  to  refer. 

D.p.  n.flwieS, — Add  here  to  the  words  ^cannot  be 
made  a  rule  of  Courtf^'-^under  the  statute  of  WiUiam. 
And  the  reason  assigned  was,  that  the  intent  of  the  act  was 
to  enforce  such  awards  as  would  make  an  end  of  all  con- 
troversies between  the  parties  whose  quarrels  were  sub- 
mitted ;  which  could  not  be  in  this  case,  because  B  would 
not  be  boubd'by  an  award  macfe  by  virtue  of  such  a  sub- 
mission ;  and  if  process  of  the  Court  should  issue  against 
A,  it  would  be  only  for  breach  of  promise* 

Emp.  1 9.  hnt  5. — A  submission  for  partitbn  of  lands  can- 
not be  made  a  rule  of  Court,  for  the  statute  of  William  ex- 
tends only  to  quarrels  for  which  there  is  no  other  rem- 
edy, but  by  personal  action  or  suit  in  equity*(c) 

F.p.  36.  lim  \0. — ^After  **  delivered,"  add, "  and  before 
the  submission  was  made  a  rule  of  Court,  one  of  the  par* 
ties,  &c."  Then  at  lint  13.  same  page,  after  ^  occasion,^' 
add,  ^^  where  the  Court  were  moved  for  an  attachment  for 
^  non-performance  of  the  award,  and,  on  the  other  side, 

(c)  Smallwood  and  oUien  v.  Chrwtopker,  M.  T.  S  Geo.  I..  Sir  Peter  King't 
Rep.  C.  B. 

64 


490  ADD«in>A. 

^  to  diflcfaarge  the  rale  by  vfhich  the  sabmusioti  had  been 
"  made  a  rule  of  Court," 

Lord  E^lenborough  said,  &c. 

6.p«  59.  note  ;(g)  also  111.  noU*(g) — It  may  be  well  heft 
to  notice  a  recent  dicium  of  the  present  Chief  Justice  of 
the  Common  Pleas,  when  citing  the  case  of  Delver  t. 
Barnes : — ^  If  an  arbitrator  act  directly  against  law,  the 
^  Court  will  set  aside  the  award ;  but  if,  in  a  maitier  mix- 
^  ed  of  law  and  fact,  he  mistake  some  of  the  points,*  they 
^  will  not  therefore  set  aside  an  award«'X<0 

H.  p*  66.  lint  5« — See  also  the  case  of  Champion  v. 
Wenham,(«)  where  the  arbitrators  confessed  two  mistakes 
of  computation  in  adjusting  the  accounts  between  the  par- 
ties ;  in  consequence  of  which,  the  balance  inclined  against 
the  party  in  whose  favour  it  ought  to  have  been*  But 
the  Master  of  the  Rolls  did  not  think  these  objections  suf- 
ficient to  set  aside  the  award  m  ioto. 

In  the  case  of  Anderson^v.  Darcy,  18  Ves.  447.  a  letter 
having  been  mislaid,  the  arbitrator  received  evidence  of 
its  contents;  the  letter  was  found  after  the  making  of  the 
award,  and,  upon  its  being  shewn  to  one  of  the  arbitrators, 
he  said,  that  if  he  had  seen  it  before,  he  should  have  acted 
differently :— »lhis  was  held  not  sufficient  to  set  aside  the 
award  on  the  ground  of  a  mistake  by  the  arbitrator.  The 
Lord  Chancellor  Eldon  declared  the  rule,  as  to  mistake, 
to  be,  that  where  there  waA&  clear  and  distinct  evidence  of 
mistake,  the  nature  of  it,  and  that  it  was  made  out  to  the 
satisfaction  of  the  arbitrators,  as  to  which  Lord  Thurlow 
insisted  on  having  their  affidavits,  Courts,  both  of  law  and 
equity,  would  interpose ;  but  that  this  expression  used  by 
a  smgle  arbitrator  did  not  fall  within  the  reach  of  that  rule. 

i.  p.  78.  line   7. — I  was  not  in  possession  of  the  facts  of 


(d)  Wolilenberg  v.  Lageinan,  6  Taunt.  69.    In  Uiit  case  it  wat  nH^edf  that 
UBurioQi  eommisiioii  had  bcrn  allowed  ;  but  the  Court  vould  act  aet  aside 
the  award. 
(<)  AmMtr,  Us. 


the  folknnng  case  before  this  part  of  the  work  waft  printedi 
or  it  would  have  been  insetted  here«(g) 

An  action  having  been  brought  at  the  uttings  for  Lon- 
don, against  a  defendant  liable  to  be  summoDed  to  the 
London  Court  of  Requests,  the  cause  was  referred,  and  the 
arbitrator  awarded  to  the  plaintiff  a  sum  not  amomitbg 
to5L 

An  application  was  made  to  the  Court  of  King's  Bench 
to  stay  proceedings,  on  defendant  paying  the  sum  awarded 
wUhaui  costs  ;  the  statute  of  39  &  40  Geo.  3.  c  104.  §  19. 
enacting,  that  ^^  if  any  action  or  suit  be  commenced  in  any 
^  other  court  than  the  Court' of  Requests  for  a  debt  not  ex* 
^  ceeding  tL^  and  recoverable  by  the  act,  Sue.  in  the  said 
^  Court  of  Requests,  the  plaintiff  shall  not,  by  reason  of  a 
^  verdict  for  him  Or  otherwise,  be  entitled  to  any  costs,''  &c* 
It  was  contended,  on  the  other  side,  that  the  act  did  not 
apply  where  the  recovery  was  by  award  without  verdict. 
But  the  Court  relied  upon  the  word  '^  otherwise"  in  the  act, 
and  ruled  in  favour  of  the  application. 

At  the  time  when  the  lasl-menUoned  case  was  determin- 
ed, that  of  Holden  v.  Newman(ft)  was  mentioned  as  a 
strong  authority  in  point.  The  facts  of  that  case  were  as 
follows : — At  the  trial  of  an  action  brought  in  London  for 
board  and  lodging  of  the  defendant's  wife,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  a  reference,  under  which, 
the  sum  of  3i.  14«.  was  ultimately  awarded ;  and,  in  order 
to  deprive  the  plaintiff  of  costs  on  entering  up  judgment  for 
that  sum,  the  Court  of  King's  Bench  were  moved  to  enter  a 
suggestion  upon  the  roll,  under  the  statute  39  &  40  Geo«  3. 
c.  104.,  that  the  origmal  cause  of  action  did  not  exceed  5/., 
and  that  the  same  was  recoverable  in  the  London  Court 
-  of  Requests.     The  arbitrator  being  in  Court,  it  was  agreed 

(j^)  Day  V.  Meimt,  Ir.  T.  5S  Geo.  3.    1  was  favoortd  wiUi  notei  of  this  case 
bj  tvo  professional  friends. 
(h)  13  E.  R.  161. 
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that  he  shodd  be  aakedf  whether  he  had  albired  any  thi^ 
for  rent,  and  he  stated,  that  there  had  been  proof  befixe 
him  of  a  contract  for  the  lodging,  and  also  of  some  neces- 
saries having  been  supplied ;  but  that,  as  the  defendant  at 
lowed  his  wife  lOt.  a  week  for  necessaries,  which  wa9 
known  to  the  plaintiff,  he  had  onij  thought  it  prc^r  to 
allow  something  over  for  the  rent*  Upon  which  Lord 
Ellenborough  Ch.  X,  said,  that  as  the  arbitrator  had  al- 
jowed  something  for  rent,  and  there  was  a  count  which 
covered  it,  the  case  was  within  the  excepting  clause :  in 
which  the  other  Judges  concurred. 

K.f.  89.  IxM,  8. — Shobrook  u.  Thom.(t)  Arbitrator 
heard  the  witnesses  on  the  day  before  the  last  day  which 
limited  the  time,  and  was  then  ready  to  make  his  award, 
but  defendant  desired  him  to  defer  it  till  next  day*  He 
did  so  9  beard  one  witness  for  the  defendant,  and  then 
made  his  award  in  favour  of  the  plaintiff*  It  was  moved 
in  C*  B*  to  set  aside  the  award  for  mbbehaviour,  but  the 
application  was  refused* 

L»f.  103*  Imt  % — It  was,  in  a  late  instance,  held  to  be 
clearly  within  the  jurisdiction  of  an  arbitrator,  under  a 
general  reference  of  all  matters  in  dispute,  to  direct  that 
one  of  the  parties,  who  had  acted  as  agent  for  the  other  in 
supplying  provisions  to  the  army,  should  go  before  the 
commissary  and  verify  particular  documents.(j) 

Jlf*/>.  100*  IvM,  5* — In  the  case  of  Suliard  v.  Beales,(ilc) 
an  award  was  held  to  be  sufficiently  certain,  which  direct- 
ed the  defendant  to '  pay  to  the  plaintiff  54/*  as  a  recom- 
pence  for  damage  done  by  the  defendant  in  a  certain 
wood,  and  that  the  taxes  which  had  been  paid  by  the  de- 
fendant should  be  allowed  him,  and  be  deducted  out  of 
the  64/*,  upon  liis  producing  a  receipt  or  receipts  for  the 
same,  under  the  hand  of  the  collector* 

(i)  H.  T.  l.Gea  1.  Sir  Peter  Kmgm  Rep.  C.  B. 
( j)  Atkyns  fi  Bftldwyn,  1  SUrkie,  N.  P.  C.  S09. 
(ib)  M-  T.  1  Geo.  1  Sir  Peter  Kiug*s  Rep.  C.  B. 


M  p.  111.  nole.(g) — ^Vid.  ante  Addend.  E. 
O.  f.  11 7.  /tne  8.— In  a  recent  ca8e,(/)  it  was  objected 
to  an  award,  as  not  being  suflkiently  certain  and  Anal,  that 
it  awarded  a  certain  debt  to  be  paid  by  the  plaintiff  to 
defendant,  in  proportion  to  the  shares  which  they  several- 
ly had  held  in  a  certain  ship,  without  ascertaining  what 
those  shares  were ;  and  further,  that  the  plaintiff,being  a  for- 
eigner, was  not,  in  law,  entitled  to  the  benefitsof  British  reg- 
istry, and  therefore,  could  not  legally  have  any  share  m  the 
ship^  But  the  Court  said  that,  since  it  did  not  appear  ihat 
there  was  any  dispute  between  the  parties  what  their  respec- 
tive shares  were,the  award  was  final  for  all  those  purposes  for 
which  it  was  intended  to  be  made.  Then,  as  to  the  other 
point,  there  was  a  dispute  about  a  ship,  and  the  defendant 
insisted  that,  the  plaintiff  being  a  foreigner,  the  whole  trans 
action  was  illegal :  it  might  be  so,  but  these  were  execu- 
tory  matters ;  and  when  such  matters  were  referred,  and 
settled  by  arbitrators,  the  Court  would  not  set  the  award 
aside. 

P.  p.  136.  line  % — A  and  B  submitted  by  written 
agreement  to  arbitration,  so  as  award  should  be  ^  made 
by  word  or  in  writing  f  and  agreed  also  to  make  it  a  rule 
of  Court,  which  was  done ;  but  the  Court  of  Common 
Pleas  refused  to  carry  into  execution  a  parol  award,  made 
pursuant  to  the  said  submission,  on  account  of  the  great 
uncertainty  and  confusion  which  would  be  introduced  by 
admitting  either  parol  submission  or  parol  awards.(m) 

In  the  case  of  Walters  v.  Morgan,  2  Cox.  Ca.  in  Ch. 
369.  where,  pending  a  reference,  the  parties  agreed  hypor 
rol  that  the  arbitrator  should  determine  as  to  a  lease  to  be 
granted,  the  Court  of  Chancery  held  that!  such  an  agrees 
ment  was  within  the  Statute  of  Frauds,  and  that  the  award, 
which  directed  a  lease  to  be  made,  could  not  be  enforced. 

(/)  Wohlcoberg  v.  Lagemao,  6  Taunt.  25t. 

(m)  Hickman  v.  Huthcr,  M.  T.  4  Geo.  I  Sir  Peter  King^s  Uep.  C  B. 
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Q.p.  147.  line  18. — ^Upon  a*  very  recent  occasioD,(n) 
where  it  was  awarded  that  the  defendant  should  forthwith 
perform  a  certain  agreement  with  the  plaintiff,  relative  to 
the  purchase  of  certain  land,  and  should  pay  a  certaud 
sum  to  the  plaintiff,  upon  the  latter  conveying  ike  land  to 
him  with  a  good  and  perfect  titU,  the  Court  refused  to  grant 
an  attachment  agamst  the  defendant  for  non-performance 
of  the  award,  upon  an  affidavit  stating  that  the  defendant 
had  been  required  to  pay  the  money,  and  that  the  plain- 
tiff,iat  the  same  time,  assured  him  of  his  readiness  to  con* 
vey  with  a  good  title ;  but  which  did  not  state  that  a  con- 
veyance, executed  by  the  plaintiff,  had  been  regularly 
tendered.  Without  that  fact,  the  Chief  Justice  (Gibbs) 
said  there  was  not  sufficient  in  the  affidavit  to  support  an 
Helton,  unless  the  purchaser  had  released  the  seller  front 
the  condition  precedent;  a  fortiori^  therefore,  the  Court 
would  not  grant  an  attachment,  which  was  the  strongest 
mode  of  proceeding:  that  the  better  course  would  be,  to 
go  to  a  court  of  equity,  whose  peculiar  province  it  was 
to  interfere  in  such  cases ;  whereas,  if  this  court  were  to 
grant  an  attachment,  it  must  try  the  title  by  affidavits. 

R.p.  189.  line  19. — See  observations  upon  this  case  in 
the  case  of  Ford  v.  Gartside,  2  Cox.  Ca.  in  Ch.  368. 

S./).  193. /tne  25. — ^The  case  of  Everard  r.  Paterson,(o) 
would  have  been  inserted  here,  had  it  been  published  be- 
fore this  sheet  was  printed  off. 

Upon  this  occasion,  the  Lord  Chief  Justice  (Gibbs)  de- 
livered the  opinion  of  the  Court  as  follows : — This  is  an  ac- 
tion on  an  arbitration  bond,  conditioned  for  the  perfor- 
mance of  an  award,^so  as  the  same  be  made  in  writing  vnilfr 
the  hands  of  the  arbitrators^  on  or  before  the  24th  of  Jub/ 
then  next  {*  That  is  the  material  part  of  the  condition.  The 

(fi)  Standljr  v.  Hemington,  2  Marthntl,  276. 

(o)  2  Manball  Rep.  304.    This  caw  was  argticd  in  the  Exche<iacr  ChamWr 
S.  C.  6  Taunt.  645 


declaration  then  proceeds  to  state  the  cause  of  action, 
and  alleges  that  the  arbiiratcnrs  did  in  due  manmry  and 
within  the  time  limited,  dubf  publish  their  award  in  writ- 
ing ;  it  then  states  the  award,  and  that  the  defendant  has 
not  compUed  with  it.  The  objection  is,  that  the  declara- 
tion does  not  state  that  the  award,  by  which  the  plain- 
tiff belpw  seeks  to  bind  the  defendant,  was  made  under  the 
hands  of  the  arbitrators.  Now  it  appears  that  the  defen- 
dant had  agreed  to  be  bound,  only  by  an  award  made  un* 
der  the  hands  of  the  arbitrators,  and  the  declaration  only 
states  that  it  was  made  in  writing,  which  it  may  have  been, 
and  yet  it  may  not  have  been  under  their  hands ;  and  if 
so,  it  would  not  be  binding  upon  the  parties.  We  are 
therefore  of  opinion  that  this  was  a  material  fact,  and  that 
the  want  of  it  was  not  supplied  by  the  word  ^  dult/  /  be- 
cause, when  a  party  agrees  to  be  bound  under,  certam 
terms,  it  must  be  stated  that  those  terms  under  which  alone 
he  is  to  be  bound,  have  been  complied  with.'  The  first 
is  the  only  count  on  which  the  objection  arises ;  the  judg- 
ment must  therefore  be  reversed  as  to  that  count,  and  al- 
so as  to  that  part  which  gives  damages  and  costs,  because 
being  given  generally ,they  apply  to  the  whole  declaration  ^ 
and  as  the  Court  cannot  separate  them,  they  cannot  stand. 
But  there  is  no  objection  to  the  second  count,  nor  is  there 
any  reason  why  we  should  not  reverse  the  judgment  as  to 
the  first  count,  and  let  it  stand  as  to  the  second. 

T.p.  193.  line  25. — In  the  caseof  Burgesi;.  Player,(t»)  it 
was  provided  by  the  submi8sion,that  the  award  should  be 
in  writing  «n(2en(ed,  &c.  The  replication  averred,  that  it  was 
in  writing  '*'  according  to  the  form  and  effect  of  the  said 
condition  :^  and  the  Ck>urt  held,  that  it  should  have  been 
averred  to  have  been  ^'  indentedj^  and  that  these  words, 
^  according  to  the  form,''  &c.  would  not  cure  the  defect : 

{p)  FreemtD,  467.    See  S  Kel».  i!(5.  $1% 
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aubsequendy,  howerer,  am  avermeDt  that  the  award  was 
indented,  has  been  held  to  be  uiinecessary«(f) 

v.  p*  196*  /me  2.— In  one  case,  where  the  action  was 
upon  the  bond,  and  the  plaintiff  had,  in  his  replication,  ffl 
assigned  a  breach,  the  Court  would  not  allow  him  to  dis- 
continue, saying,  that  he  might  bring  debt  upon  the  awards 
it  being  for  the  payment  of  money,  (r) 

V.  p.  1 97.  line  5.— See  the  case  oi  WiDcocb  v.  Nicfaolfa 
t  Price  Rep.  Excheq.  109« 

W.  p.  901.  line  9.— In  the  case  o^  Curtis  v.  F6tts,(f), 
where  no  time  was  limited  for  the  arfaitrtfxir  nskiBg  his 
award,  to  debt  i:^n  an  award,  it  was  pleaded  that  the  ar- 
bitrators made  no  award  within  areaaonable  time;  and 
upon  demurrer,  judgment  was  given  ferthe  plaintiff. 

X.  p.  307  Une  1 1.— The  Court  of  King's  Bench  said,  in 
the  case  of  Welch  v.  Ireland,(0  that  it  had  been  so  often, 
and  so  soleomly  decided,  that  the  statute  of  King  WflUam 
was  compulsory  on  the  plaintiff  to  assign  brudut^  that  it 
could  not  be  questioned ;  and  that  they  thought  the  oca- 
slruction  right :  and  that,  though  there  were  <Hily  a  single 
sum  to  be  paid  upon  the  bond,  yet  where  the  bond  was 
for  performance  of  an  award,  in  other  words,  for  perfor- 
mance of  an  agreement,  the  case  came  directly  within  the 
words  of  the  statute,  the  sum  to  be  recovered  being  as- 
certained through  the  medium  of  the  award. 

F. — In  an  action  upon  an  award  under  a  reference  by 
a  Judge's  order,  it  is  sufficient  proof  of  the  order,  to  put  in 

an  office  copy  of  the  rule,  making  it  a  rule  of  CourL(ti) 

■     ■  ■  .1        ■    1 1..  1 1  ■  III  -  ■  .        -  -- 

(q)  Kanies,  56. 

(r)  Freemiinf  410.     ^ 

(t)  3  M.  4-  S.  145.  (0  6  E.  R.  613. 

(f/)  sun  and  Another  9,  HilforfVyCiimp.  N.  P.  C.  17. 
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BIGBST  OF  AMERICAN  DECISIONS,  l$c. 


SECTION  FIRST. 


Su^eet  of  Seferenee. 

1*  A  RSTKiuuffCK  of  acaiuse  will  not  be  granted  if  it  ap- 
pear that  law  questions  will  arise.  Where  a  motion  to  re- 
fer is  repeUed  by  an  affidavit  that  law  questions  will  arise, 
the  affidavit  must  slate  what  the  points  of  law  are,  that  the 
court  maj  determine  the  propriety  of  granting  or  refusing 
the  application.  De  Hart  v*  Caoenluivm^  2  Johns.  Cos.  403* 
SaHsbuty  v.  ScoU^  6  Johns.  Rtp.  329. 

3.  A  submission  may  be  of  matters  concerning  the  re- 
alty. Divers  other  matters  b  a  submission  extend  both  to 
personal  and  real  concerns.  An  award  directing  an  ex- 
change is  good*    Jtfufiroe  v.  Allaire^  3  Cat.  Rep.  320. 

3.  Under  a  general  submission  of  all  questions  and 
demands,  arbitrators  may  award  as  to  real  estate  :  and 
if  an  award  settles  the  boundaries  of  land,  it  is  sufficient  to 
enable  the  party  to  whom  the  land  has  been  awarded  to 
bring  ejectment,  and  will  be  a  justification  to  an  action  of 
trespass  brought  by  the  other  party.  Sellkk  <{r  Sellick  v. 
Adams^  15  Johru.  Rep.  197. 

4.  An  award  of  land  to  one  of  the  parties  will  estop  the 
other  from  setting  up  a  tide  to  the  land.  Shqphard  v. 
Rytrs^  15  Johns.  Rqi).497. 

5.  An  award  of  arbitrators  chosen  under  a  mistake 
of  both  parties  supposing  themselves  legally  bound  to 
submit  the  matter  to  arbitration  is  not  binding.  Peisch  v. 
Ware,  4  Cranch*  Rtp»  347. 

A 
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SECTION  SECOND. 


Parties. 

1.  €•  J.  Marshall.  It  is  believed  to  be  the  practice 
throughout  the  union,  for  suits  to  be  referred  by  consent  of 
counsel  without  special  authority,  and  this  universal  prac- 
tice must  be  founded  on  a  general  conviction  that  the 
power  of  an  attorney  at  law  over  the  cause  of  his  client 
extends  to  such  a  rule.  Were  it  otherwise,  Courts  could 
not  justify  the  permission  which  they  always  grant  to  enter 
a  rule  of  reference  when  consented  to  by  counsel  on  both 
sides. 

But  an  attorney  at  law  merely  as  such,  has  no  right, 
strictly  speaking,  to  make  a  compromise  for  his  client 
HoOur  et  al  v.  Parker^  7  Cranch.  lUp.  136. 

S.  Ruled  in  this  case  that  the  client  is  bound  by  the 
attomey^s  agreement  to  refer.  Somers  v.  BalabregOjl 
DalL  Rep.  164.     Buckland  v.  Canwm/j  16  Ma9i.  Rep,  396. 

3.  Judge  of  Probate,  being  a  mere  trustee  of  an  admin- 
istration bond  for  the  benefit  of  creditors  and  next  of  kin, 
actions  on  the  bond  in  his  own  name  cannot  be  referred, 
but  the  endorser  of  the  writ  for  whose  benefit  the  action 
is  brought,  may  with  the  defendant  submit  to  referees  to 
refiort  the  sum,  if  the  penalties  be  adjudged  forfeited,  for 
which  the  execution  shall  issue.  7%omas,/.  P.  v.  Leadt  ei 
a/,  2  Mass  Rep.  152.  Paine^  /.  P.  v.  Ball  etal,S  Mass.  Rep. 
235.     Conmumntalih  v.  Halckf  5  Mass.  Rep.  191. 

4.  If  the  Selectmen  of  any  town,  as  such,  submit  any 
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matterS)  which  they  are  empowered  b  behalf  of  the  town 
to  submit,  a  report  under  buch  submission  wil]  be  binding 
upon  the  town  and  valid.  InhaL  Boston  v.  Braztr^  1 1 
Mass.  Rep.  447. 

5.  If  an  infant  submit  his  right  to  arbitration  be  cannot 
be  bound  by  the  award  from  a  presumed  incompeten- 
cy to  choose  suitable  arbitrators*  Baker  v.  Loveit^  6 
Mass.  Rep.  80* 

6.  Gruardians  may  submit  to  arbitration  on  account  of 
their  wards,  and  performance  is  a  bar  to  a  suit  by  the  mfant 
/or  the  same  when  of  age.  Weed  v.  Ellis^  3  Caines^  Rep,  354. 

7.  Where  a  person  agrees  to  submit  to  arbitration  a 
joint  and  several  demand  against  two  or  more,  and  a  part 
only  of  the  debtors  bind  themselves  jointly  and  severally 
to  pay  what  shall  be  awarded  on  account  of  that  demand, 
and  the  award  be  made  against  the  obligors  only  in  full 
of  the  demand  submitted,  the  award  will  be  valid  against 
the  obligors  who  wUl  be  jointly  or  severally  liable  on  the 
bond. 

Where  on  a  demand  fotinded  on  tort,  two  or  more  per- 
sons are  jointly  liable  to  another,  a  part  of  whom  only  sub- 
mit such  demand  to  arbitration  the  others  if  consenting  to 
submission  will  be  liable  for  their  proportion  of  the  award. 

If  a  part  only  of  the  joint  debtors  submit  to  arbitra- 
tion a  demand  founded  in  contract,  the  others,  though  not 
consenting  to  the  submission,  will  be  liable  for  their  pro- 
portion, but  they  will  not  be  concluded  by  the  award  as  to 
the  amount  due.     Cutter  v.  Whittemore^  10  Mass.  Rep.  442. 

8.  If  an  executor  or  adminbtrator  enter  into  a  submis- 
sion before  a  Judge  of  Probate  to  refer  demands  which  he, 
as  executor  or  administrator,  has  against  his  testator  or 
intestate,  such  submission  is  void.  Dana  execW.  v.  Prescott^ 
adnCr.  1  Mass.  Rep.  200. 

9.  Demands  against  and  in  favour  of  the  partnership  of 
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deceased  partners,  and  of  tlie  estates  o£  either  of  them, 
may  be  submitted  by  the  administrator,  who  has  taken 
separate  administrations  on  the  estate  of  all  the  partners, 
and  be  joined  in  the  same  submission ;  f<v  he  would  repre- 
sent but  one  party,  although  he  would  act  in  different  rights. 
fVhitnq  AdnCr  v.  Cock^  5  Mass.  Rqp*  139. 

10.  If  in  such  submission  a  report  be  made  for  a  sum 
due  from  the  surviying  partner,  and  costs  be  awarded  a- 
gainst  the  administrator,  and  the  referees  de  not  designate 
the  fund  out  of  which  they  shall  be  paid,  they  must  follow 
thiQ  damages  awarded,  which  are  a  charge  on  the  partner- 
ship fund.    Ibid- 

11.  If  A  and  B  submit  to  arbitration  a  suit  between  C 
and  D,  an  award  in  that  suit  is  not  binding  on  the  parties 
to  the  submission.     Voshargh  v.  Bamtj  14  Jdms-  Rep*  20% 


£«] 


SECTION  THIRD, 


Submission  and  RevoeoHim* 

1.  Submission  of  an  action  to  referees  deriving  their  au- 
thority from  a  rule  of  court  entered  of  record  by  the  a- 
greement  of  the  parties,  operates  as  a  waiver  of  all  excep- 
tions to  the  forms  of  Process,  or  may  be  considered  as  a 
release  oferrors,or  an  estoppel  against  the  assignment  of 
errors  in  proceedings  anterior  to  the  rule  mutually  con- 
sented to  by  the  parties.  Forstih  y.  Shaw^  10  Mass.  Rep. 
353. 

3.  There  are  two  modes  of  submission  to  arbitration  in 
addition  to  those  at  common  law ;  one  by  entering  into  a 
rule  before  a  justice  of  the  peace,  the  other  by  reference 
of  an  action  pending  in  court  which  may,  beside  the  action 
pending,  comprehend  such  other  demands  between  the 
parties  as  they  may  agree  upon.  Commonwealth  v.  Pejqh 
scut  Prep.  7  Mass*  Rq>*  399. 

3.  Where  a  rule  of  reference  is  entered  into  before  a 
Justice  of  the  Peace  pursuant  to  the  statute  of  1786,  Chap. 
31,  a  demand  must  be  annexed  to  the  submission,  and  such 
demand  must  be  subscr^d  by  the  party  making  it ;  but  it 
is  not  necessary  that  the  statement  of  the  demand  of  either 
party  should  possess  the  form  required  in  the  declaration 
alleging  time,  place,  &c.  Still  it  must  be  so  particular  as 
to  show  on  what  account  and  for  what  cause  such  demand 
is  made.  In  a  submission  under  the  statute  of  1 786,  Chap. 
31,  the  statute  must  be  strictly  pursued.  Ballard  v.  Cool- 
edge,  3  Mass.  Rep.  334.    Mansfidd  v.  Doughty ,  3  ibid.  398. 
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Jones  X.  Hadcer^  5  Un(L  364.    JIfonomi  v.  Pott,  el  ai,  4  t6uL 
533.    Boardman  v.  England^  6  ibid.  70. 

4.  In  a  submission  before  a  Justice  of  the  Peace  pursu- 
ant to  the  above  statute,  it  appearing  that  the  demand  and 
the  certificate  of  acknowledgment  by  the  justice  were  with- 
out date,  the  report  of  the  referees  having  sufficient  date,, 
was  held  valid  and  sufficient  to  support  judgment  thereon* 
Bacon  v.  Wardj  10  Mat$m  Rtf.  141. 

5.  A  party  to  an  arbitration  bond  may  revoke  the  pow* 
er  given  to  the  arbitrators  before  the  award  is  made,  and 
they  cannot  proceed  to  make  the  award,  but  the  penalty 
of  the  bond  is  forfeited.  AlUn  v.  Watson^  16  Jchns*  Rtp. 
205. 

6.  Jackson,  J.  The  next  question  is  whether,  after  suck 
a  reference,  it  is  in  the  plaintiff  ^s  power  to  become  nonsuit, 
or  to  discontinue  without  the  consent  of  the  defendant. 
We  are  of  opinion  that  he  has  no  such  right.  It  will  be 
recollected  that  a  rule  of  reference  in  our  courts,  differs  in 
some  respects,  from  such  rules  in  the  English  courts. 
Here  we  never  issue  an  attachment  for  any  disobedience 
of  the  rule  ;  nor  is  there  any  occasion  for  such  a  process* 
If  either  party  neglect  or  refuse,  after  due  notice,  to  ap* 
pear  and  submit  his  case  to  the  referees,  they  are  autho- 
rised by  the  terms  of  the  rule  to  proceed  tx  parte :  so  that 
the  rule  cannot  be  in  this  mode  defeated.  It  is  also  a  part 
of  the  rule,  that  judgment  shall  be  entered  according  fo 
the  report  of  the  referees  when  accepted  by  the  court:  so 
that  there  is  no  occasion  for  an  attachment  for  not  |ier- 
forming  the  award. 

After  such  a  reference  of  all  demands  between  the  par- 
ties, each  party  becomes  in  effect  actor.  The  defendant 
has  acquired  a  right  to  prosecute  his  demands  in  this  oaode 
against  his  adversary,  as  if  be  had  been  the  original  plain- 
tiff in  the  suit.  It  may  be  that  a  balance  is  really  due  to 
him  or  a  final  adjustment  of  all  the  demands  in  controvert 
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•y.  Whiktsuch  a  reference  is  pending,  he  would  be  pre» 
vented  from  maintaining  any  action*  for  his  demands  a* 
gainst  the  plamtiff:  and  if  the  submission  could  be  after- 
wards revoked  by  the  adverse  party,  his  demands  might 
in  the  meajA  time  be  barred  by  the  statute  of  limitations  ; 
and  he  would  in  any  case  be  unjustly  delayed  in  recover 
ring  what  is  due  to  him.  The  defendant  has  a  right  to  take 
out  the  rule  of  reference,  and  thereupon  to  exhibit  his 
claims  for  the  determination  of  the  referees  :  and  if  the 
plaintiff  thinks  proper  to  withhold  his  evidence,  the  re- 
ferees will  nevertheless  proceed  to  determine  the  matters 
in  controversy,  upon  such  evidence  as  may  be  laid  before 
them. 

We  are  therefore  of  opinion  that  the  plaintiff  cannot, 
at  his  pleasure,  rescind  this  rule  and  revoke  the  submis* 
sion :  and  as  he  cannot  do  it  directly,  so  he  cannot  effect 
the  same  object  by  a  discontinuance  or  a  nonsuit.  The 
cause  is  on  trial  before  the  referees,  and  the  trial  must  pro- 
ceed.    Haskell  v.  Whitney^  12  Mass.  Rep.  47. 

7.  Where  both  parties  have  consented  to  a  reference, 
it  would  be  inconsistent  with  the  general  nature  of  an  a- 
greement  to  permit  one  of  them  to  withdraw.  After  an  a- 
greement  to  refer,  disclosure  and  hearing  and  an  opinion 
expressed  upon  the  merits,  a  discontinuance  is  not  matter 
of  right  and  will  be  permitted  only  on  grounds,  which 
would  probably  invalidate  the  report  itself.  Pollock  v. 
Hall,  4  Doll.  Rep.  222. 

8.  A,  having  a  suit  pending  in  court  against  B^  the  par- 
ties agreed  that  it  should  be  submitted  to  arbitration,  and 
that  the  costs  which  had  arisen  or  should  arise  thereon, 
should  follow  the  award.  The  arbitrators  met  and  A  at- 
tended :  B  revoked  his  submission.  In  an  action  on  the 
ease  for  such  revocation,  held,  that  A  was  entitled  to  re- 
cover both  the  costs  in  the  suit  at  law  and  those  under  the 
submission.     Rowley  v.  Youngs  3  DoyV  Rqf>.  158. 
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9.  Where  referees  are  chosen  by  the  parties 
any  rule  of  court,  the  court  will  not  attend  to  any  applica- 
tion to  set  aside  the  award-  Miller  and  UnderkM  v. 
Fatigfton,!  Johns.  Rep.  S\5» 

10.  Where  parties  enter  into  a  submission  to  referees, 
voluntarily,  the  court  will  not  even  upon  an  affidavit  of 
merits  set  aside  the  verdict.  Steoemon  v.  Beedcer,  1  Johns- 
Rep.  493.  Cranston  ei  al^v*  Kenanfs  Exoi^rs*  9  Johns. 
Rep.  313. 

11 .  If  the  price  of  lands,  not  the  question  of  titk,  be  sub- 
mitted, submission  and  award  need  not  be  by  deed.  Da- 
vy v.  Foiv,  7  Crandi.  Rep*  173. 

13.  Where  a  submission  has  been  sanctioned  by  act  of 
the  legislature,  it  shall  not  be  drawn  into  question,  unless 
the  arbitrators  have  exceeded  their  powers  or  executed 
them  imperfectly.  Jackson  ex  dem:  VanAUn,  and  Van 
Akn'v.  Ambler,  14  Johns.  Rqp.  96. 

13.  After  examining  all  the  precedents  and  foil  ail- 
ment, held,  that  plaintiflf  could  not  discontinue  hb  suit,  af- 
ter referees  had  agreed  on  a  report  though  the  report  was 
not  filed.    S.  C.  Ms.  ReporU  PoUodc  v.  Hali 


[9] 


SECTION  FOURTH. 


Arbitrators  and  Umpire. 

1.  A  Justice  of  the  Peace,  who  takes  the  acknowledg- 
ment of  the  parties  to  a  rule  of  reference,  cannot  be  one  of 
the  referees.  Drew  y.  Canntdy^  1  Ma$B'  Rep^  158.  Bar* 
nard  x»  Fisher,  7.  i5.  71. 

2.  Where  the  written  agreement  of  parties  was  filed, 
appointing  three  persons  to  report-  without  saying  or  amy 
two  of  them;  but  it  was  so  expressed  by  mistake  by  the 
clerk  in  making  out  the  rule  :  the  three  persons  met,  but 
two  only  signing  the  report,  it  was  set  aside.  Tttttr  y* 
Rapesuyd&Tj  1  Doll.  Rep,  393. 

3.  Where  the  submission  i^  to  the  arbitration  of  two, 
who  may  appoint  an  umpire,  if  they  do  not  agree  within 
the  time  limited :  they  may  appoint  the  umpire  before  they 
proceed  to  the  consideration  of  the  matters  submitted  to 
them.  McKinstry  v.  Solomons^  2  Johns*  Rtp.  57.  Van 
Cortland  v.  UnderhUlj   17  Johns.  Rep.  405. 

4.  Unless  the  umpire  appointed  by  the  parties,  himself 
hear  the  parties,  and  examine  the  evidence,  the  report  will 
be  set  aside.  Falconer  v.  Montgomery,  <Sr  al.  4  Dalh  Rep. 
232-     Passmore  v.  Pettit  ^  al.     ib.  271. 

5.  Arbitrators  derive  their  authority  from  the  agreement 
of  the  parties,  according  to  the  terms  of  their  submission : 
and  though  the  words  of  the  submission,  as  well  as  of  the 
award  under  it,  ipust  be  construed  liberally :  yet  the  au- 
thority of  the  arbitrators  to  decide,  must  not  be  extended 
beyond  the  agreement  of  the  parties. 

B 
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If  a  submission,  whether  in  wriciog  or  bj  parol  be  to 
any  number  of  persons,  without  any  authority  to  a  majori- 
ty to  decide,  which  can  be  inferred  from  the  manner  or 
circumstances  of  the  submission,  an  award,  unless  made 
by  all  the  arbitrators,  will  be  void.  Toame  v.  Jaquilhj  S 
Mois.  Rq?0  46. 

6.  If  the  three  referees  hear  the  parties,  two  may  report 
against  the  consent  of  the  other.  BatUy  v.  BaiUm^  13 
Johns.  Rtp.  187. 

7.  Where  all  the  referees  meet  and  hear  the  allegations 
and  proofs  of  the  parties,  a  report  b^  two  of  them  is  valid : 
but  where  all  are  duly  notified,  and  one  does  pot  attend 
and  the  others  hear  the  parties  and  make  a  report,  it  wUl 
be  set  aside.  If  one  of  the  parties,  after  due  notice  of  the 
time  and  place  of  meeting,  does  not  attend,  the  referees 
may  hear  the  evidence  ex  parte.  Mdnroy  v.  Benedict^ 
•  1 1  Jchns.  Rep.  402. 

8.  Under  the  Massachusetts  statqte  of  1786,  c.  21.  re- 
ferees have  no  power  to  consider  and  award  concerning 
matters,  not  contained  in  some  rule  of  submission  acknowl- 
edged by  the  parties  before  a  justice  of  the  peace.  TtuJsr 
V.  Peck^  4  J^lass.  Rep.  242. 

9.  In  a  rule  entered  into  before  a  justice  pursuant  to  the 
statute,  all  the  referees  named  in  the  submission  must  bear 
the  parties,  and  this  fact  must  appear  by  the  rea<»xl : 
otherwise  a  judgment  on  the  report  will  be  erroneous. 
But  if  all  the  referees  hear  the  parties,  a  major  part  may 
report  agaiust  the  consent  of  the  other :  and  such  report 
will  be  a  foundation  for  a  regular  judgment.  Short  v.  Pratt 
^  o/.  6  Jlfo^;.  Rep.  496. 

10.  Where  there  was  a  parol  submission  to  five  persons, 
held,  that  all  of  them  must  join  in  the  award.  Green  v. 
Miller^  €  Johntt.  Rep.  39. 


1 1 .  Arbitrators  must  decide  neuniam  uttegaltf  et  probata^ 
anddieii^  decision  on  the  point  is  finaL  De  Long  v.  iStoh- 
Um^  9  Jbftn^  A^.-  M. 

12.  Referees  are  not  restricted  in  their  reports  to  the 
use  of  technical  forms.  It  is  sufficient  if  they  determine 
substantially  the  case  submitted  to  them  without  finding 
any  technical  or  formal  issue  between  the  partibs.  For- 
seA  V.  Shaw  J  10  Muus.  Rep.  353. 

13.  Sedgwick,  J.  That  a  liberal  construction  should 
be  given  to  awards,  is  now  universally  agreed.  It  has 
been  frequently  determined  that  where  an  award  has  di- 
rected money  to  be  paid,  or  an  act  to  be  done,  by  one  of 
the  parties  only,  it  is  sufficient  if  the  award  appears  to  be 
made  de  et  super prrnnutis'  'The  reason  is  that  in  such 
case,  a  performance  on  one  part  will  operate  as  a  release 
on  the  other.  Now  the  expression  of  and  concerning  the 
premises  has  a  peculiar  effect  more  than  any  other  expres- 
sion of  the  same  meaning :  and  I  think  that  the  arbitrator 
when  be  says,  as  in  this  case,  that  afier  examinmg  all  the 
business  referred  to  him,  he  makes  hb  award,  expresses  his 
intention  that  it  shall  be  a  final  decision  of  the  subjects  re- 
ferred to  him,  as  clearly  as  he  would  have  done,  if  he  had 
expressed  his  award  to  be  made  of  and  concerning  the 
l^remises.    Peters  t*  Petree,  8  Mass.  Rep.  398. 

14.  In  this  mode  of  trial  referees  are  not  tied  down  to 
the  strict  rules  of  law,  but  may  decide  according  to  the  equi- 
ty of  the  case,  and  in  a  measure  supply  the  want  of  a  Court 
of  Chancery.    Kunckle  v.  Kunckle,  1  DalL  Rep.  364. 

15.  There  is  necessarily  great  latitude  in  the  kind  of 
evidence  referees  may  hear,  and  the  report  will  not  be  set 
aside  because  they  may  have  heard  an  interested  witness. 
HoUingsworih  v.  Leiper,  1  Dall  Rep.  161. 

16.  Applications  to  the  court  for  instructions  on  a  point 
of  law  will  be  refused.     Geyer  v.  Smtrt,  1  Dall.  Rep.  347. 
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1 7.  Id  the  case  of  a  submission  to  &rbitratioi^  iwhetker  at 
comoion  law,  or  accordiog  to  the  statate  (1786^  ciiap.  21.) 
referees  may  award  money  to  be  paid,  or  specific  acts  t» 
be  done,  either  on  condition  or  absolutely*  €!onimananalA 
v.  Pgqucul  Prep,  7  Mass.  Rep.  399. 

18.  But  referees  appointed  in  pursuance  of  the  statute 
have  not  jurisdiction  of  questions  which  concern  the 
title  to  real  estate,  and  if  the  parties  in  the  submission 
empower  the  referees  to  decide  on  their  respective  claims 
to  real  estate;  still  a  report  awarding  on  such  claims, 
wo<ild  be  void,  and  judgment  thereon  erroneous.  Fcwkr 
V.  Bigtlow  ^  ux.  8  Mass.  Rep^  1. 

19*  Referees  must  be  taken  from  the  county  where  the 
venue  is  laid.     Sherwood  v.  TVetiy^er,  1 1  Jckns.  Rtp^  406. 

30,  Persons  chosen  by  the  parties  to  a  lease,  according 
to  an  agreement  contained  in  it  for  that  purpose,  to  ap- 
praise the  value  of  buildings  erected  on  the  premises  de- 
mised, during  the  term,  are  to  be  considered  as  arbitrators, 
and  their  appraisement  bears  the  same  force  and  eflect  as 
an  award.    Van  Cortland  v.  Undtfhill,  1 7  Johns,  Rep,  405. 

21 .  Where  the  referees  have  investigated  the  whole  trans- 
action, and  agreed  on  their  report,  and  are  free  from  any 
imputation  of  misconduct  or  precipitancy,  it  is  too  late  to 
annul  the  reference.  Oxhy  ei  al.  v.  OJcMen,  1  Dall.  Rep.  4S(X 

22.  The  refusal  of  arbitrators  to  hear  pertinent  and 
material  evidence  will  vitiate  an  award  in  a  Court  of 
Chancery.    Van  Cortland  v.  Underhill^  1 7  Johns.  Rep.  405. 

23.  If  the  submissbn  is  made  a  rule  of  Court,  the  award 
will  not  be  set  aside  unless  for  corruption  or  misconduct 
of  the  arbitrator*  Cra^isUm  and  another  v.  Ktnnty^s  exec^rs. 
9  Johns.  Rep.  212. 

24.  If  referees  unreasonably  refuse  an  adjournment 
requested  by  a  party  to  enable  him  to  produce  witnesses,the 
report  will  be  set  aside.  Forbes  v.  Frary^  2  Johns,  Cos,  224. 


.  2&  -Where*  arbitMoiS)  ohosen.bj  the  -paiiiee^'mistiike 
in  calcukcii^the  aun  to  be  awarded,  an  aciion  at  law  wiH 
<«ot  lie  to  correct  tlie  ervor,  nor  will  the  evidence  of  the 
arbitrators  be  admitted  to  prove  the  mistake. .  J>ttgadfmd 
V.  Douglas,  2  Johns*  Rtp.  62. 

26»  Pdrtia]ity  and  corruption  io  an  arbitrator,  or  (he 
anppressioD  of  naaterial  facts  hj  either  party,  where  the 
knowledge  of  such  fiskcts  would  have  made  the  result  dif* 
ferent,  are  good  causes  for  setting  aside  an  award.  So  if 
the  assessment  of  damages,  or  the  appraisement  of  the  ar- 
bitrators be  so  exorbitant  as  to  induce  the  belief  that  they 
must  have  been  either  corrupt  or  partial.  Van  Cortland 
v.  Undcrhill,  1 7  Johns.  Rep.  406. 

27.  Ex  parte  evidence  vitiates  a  report.  Chaplin  v.  iTtt^ 
von,  i  DalU  Rq).  187. 

38.  Referees  having  settled  their  minds  in  regard  to 
their  report,  sent  for  the  plaintiff  and  enquired  of  hio) 
whether  he  would  consent  that  a  quarter's  rent,  which  acT 
CFued  after  the  action  was  brought,  should  be  credited  tQ 
the  defendant,  and  which  would  have  made  the  balance 
in  the  defendant's  favour.  The  plaintiff  refusing  to  com- 
ply, withdrew,  no  farther  question  being  asked  and  nothing 
farther  said.  On  motion  to  set  aside  the  report,  it 
was  declared  by  the  court  that  referees  sliould  proceed  in 
such  a  manner  as  to  avoid  the  appearance  of  injustice, 
as  well  as  to  do  justice,  lest  precedents  should  be  establish- 
ed which  might  be  perverted  to  improper  purposes,  and 
for  this  reason  misbehaviour  is  equally  a  ground  for  the 
interposition  of  the  court  with  partiality  and  corruption* 
But  referees  are  allowed  greater  latitude  than  juries  in 
their  proceedings,  being  not  equally  bound  to  time  and 
place,  nor  to  the  same  strict  rules  of  testimony.  It  is 
true  that  the  proceeding  in  this  case  gave  ground  for  sus- 
picion of  unfairness,  but  the  referees  have  satisfactorily 
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explauied  the  fact  and  the  nurbdiB^QlP  is  not  s«k<A  as  will 
invaladate  the  report*    Jtmt$  v.  JIMkr,  1  DM.  tUp.  1S8. 

29.  If  an  atrard  is  tegolar  on  the  face  of  it,  it  cannot 
either  be  enquired  into  or  impeached,  unless  for  the  cor- 
rupt conduct  or  misbehaviour  of  the  arbitrators.  Perking 
T«  fVing^  10  JohRiw  RtjK  14S. 

30.  An  award  by  rule  of  court  will  be  set  aside  only, 
when  corruption  is  shewn  in  the  arbitrators.  Latis  v. 
Wildfn4m,  1  Dmfs  Rq>.  155. 

31.  Where  referees  refused  to  consider  the  most  materi- 
al grounds  of  the  dispute,  having  hastily  adopted  a  princi- 
ple not  warranted  by  law,  and  which  if  sanctioned  by  the 
court  would  be  productive  of  manifest  injustice,  the  report 
was  set  aside.    Pringle  v.  JitPClmadhaa/u,  1  DalL  Rtp*  4W. 

32.  By  Parsons,  C.  J.  The  practice  of  our  courts  seems 
to  be  well  settled.  If  either  of  the  referees  have  acted  par- 
tially or  corruptly,  or  refused  to  execute  the  trust,  the  rule 
is  discharged :  ifeither  of  the  parties  without  any  laches 
en  his  part,  has  not  a  reasonable  opportunity  lobe  heard : 
or  if  the  report  be  informal,  or  docs  not  pursue  the  sub- 
mission, there  being  no  objection  to  the  conduct  of  either 
of  the  referees,  it  is  the  usual  practice  to  recommit  the  re- 
port. This  practice  is  convenient  to  the  parties,  and  much 
less  expensive  than  discharging  the  rule  and  directing  a 
trial  at  law.  Boardman  v.  England^  in  error ^  6  Mass.  Rep.  70. 

33.  If  a  report  be  recommitted  on  the  motion  of  either 
fiarty,  the  referees  may  return  it  without  again  hearing 
the  parties  and  are  not  obliged  to  alter  it*  May  et  aL  v* 
Havm,  9  Mass.  R"f.  325. 

34.  The  agreement  of  the  parties  having  constituted  the 
referees,  they  exceed  their  authority  by  delegating  their 
power  to  others,  and  the  award  having  been  confirmed 
by  the  Supreme  Court,  judgment  was  reversed  in  er- 
ror.   Levizey  v.  Gorgas  el  aL  4  DalU  Rep.  71. 
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3^^  Where  referees  appointod  by  a  rule  of  count  jre&ne 
to  report,  the  proper  mode  is  to  proceed  by  attacjunent 
against  them*  Thoaipsf^  ^  C0U9  y«  Parker^  3  Johns.  Rep. 
261. 

36.  It  is  an  ini%riable  rule,  never  to  appoint  referees 
unless  both  parties  arc  present.  Shifpms  lusii  v*  BuJi^ 
I  Dall.  Rep.  251. 

37.  Where  the  referees  are  required  by  the  rule  of  ref- 
erence to  report  within  a  limited  time,  their  power  is  for- 
feited unless  they  report  within  that  time :  and  where  a 
cause  was  referred  to  three,two  of  whom  only  met  and  msade 
a  report,  without  giving  notice  to  the  third,  their  report 
was  set  aside.     Brower  v.  Kingsleyj  1  JiJins.  Cos.  334* 

dS.  By  Parker,  J.  Submission  of  all  demands  between 
the  parties  is  a  submisson  of  the  question  of  costs  of  suit, 
and  if  it  were  not  s6,  the  practice  has  uniforhily  prevailed. 

By  PAitsoirs,  C.  J.  If  by  the  terms  of  the  submission 
the  referees  had  jurisdiction  of  the  question  of  costs,  their 
award  concerning  them  cannot  be  rejected.  There  may 
be  reasons  respecting  the  allowance  of  costs,  which  in  the 
minds  of  referees  would  properly  have  weight,  though  not 
admissible  in  a  court  of  law.  It  may  appear  to  them  that  a 
creditor  has  unduly  hai'assed  his  debtor  or  has  brought  hir 
action  before  the  cause  of  action  had  accrued.  Many 
other  reasons  can  be  conceived.  It  was  therefore  both 
legal  and  expedient  that  these  referees  should  take  the 
subject  of  costs  into  their  consideration,  and  award  con* 
cernbg  them.  The  court  having  accepted  the  report, 
were  bound  by  it,  and  ought  to  have  followed  it  in  render- 
ing their  judgment.  Xelsm  v.  Andrews  ^  in  error ^  2  Mass* 
Rep.  164. 

39.  The  defendant  called  in  question  the  validity  of  an 
award  ;  and  so  far  as  respected  the  costs  awarded,  the 
award  was  held  bad,  because  by  the  submission  no  power 
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wftfl  #veii  to  tbe  arbiurator  for  tliat  pufposew    P^Mrs  v. 
Peirce,  S  Mas$.  i{^398. 

40.  Under  a  sabmission  in  which  the  costs  of  the  arbi- 
tration are  not  mentioned,  the  arbitrators  may  notwith- 
sCaoding  award  aft  to  the  costs.  Sir&ngr*  Ferguson,  14 
Johm.Rtf.  161. 

41.  A  report  of  referees  appointed  according  to  the 
statute  of  1786,  chap.  21.  must  be  made  to  tbe  Court  of 
Common  Pleas  holden  next  after  it  has  been  agreed  on, 
and  if  it  be  to  a  court  which  is  in  session  at  the  time  the 
award  is  made,  or  which  shall  be  holden  after  the  next 
succeeding  term,  the  submission  will  be  discharged  ^so 
facto,  and  if  judgment  be  entered  on  the  report  it  may  be 
reversed  in  error.  Mott  v.  Anthony,  5  Mass.  Rep.  489. 
Bacon  v.  Ward,  10  ibid.  141. 

42.  From  the  natural  construction  of  the  words  of  the 
statute,  the  report  ought  to  be  made  the  next  term  after 
the  rule  is  made,  but  a  different  practice  has  prevailed 
^o  long  that  it  cannot  now  be  ^aken.  Whitney  adm^r.  v. 
Coo*,  6  Mass.  Rep.  139.     Bacon  v.  Ward,  10  Ihid.  141. 

43.  Judgment  on  the  report  of  referees  must  conform  to 
the  report ;  if  the  report  be  conditional  the  judgment  must 
bIso  be  conditional ;  the  sole  power  of  the  court  being  to 
accept,  reject  or  recommit  it.  Commopnealfh  v.  PejepscvU 
Prop.  7  Mass.  Rep.  399. 

44.  For  the  purpose  of  correcting  informality  the  re- 
port may  be  sent  back  to  the  same  referees  without  consent 
of  parties  ;  but  if  it  is  set  aside  in  consequence  of  a  mate- 
rial mistake  in  the  manner  of  conducting  the  business,  the 
court  will  not  send  it  back  witliout  consent  of  both  parties. 
Lessee  of  Snyder  v.  Hoffman^  1  Binney'*s  Rep.  43.  Shav  v. 
Pearce,  4  ibid.  485. 

45.  A  rule  of  reference  directing  the  report  to  be  made 
to  the  next  court  or  next  term  makes  it  incumbent  on  the 


refeiee9to  repoK  to  tlie'nwt  term  after  the  submiieionj 
but  if  the  report  ia  not  then  made  k  may  'be  made  to  any 
succeedij^  term  aod  to  ao  adpiiEned  ooort  aa  part  of  the 
term.    Ibid* 

4&  EbEceptions  to  a  report  must  point  oi]tf  some  evident 
mistake  in  fact  or  law  or  the  court  will  not  open  the  mer* 
its  of  the  report.  Lower  Dublin  School  v*  Paul,  1  Binnq^s 
Rep.  59. 

,  47.  In  order  ta  entitle  a  party  to  demand  of  the  referees 
an  extension  of  time  to  produce  evidence,  he  must  shew  the 
refines  what  the  evidence  is,  why  he  cannot  produce  it 
at  the  time,  and  that  he  expects  to  obtain  it  in  a  reason- 
able time.    Latimer  v.  Ridge,  1  BinmeyU  Rep.  458. 

4$.  But  the  discovery  of  material  evidence  after  are- 
port  made,  which  the  party  might  have  discovered  before 
with  due  diligence,  is  no  reason  for  setting  aside  such  re* 
port.    Avbely.Eakf,  2Bvnney*8  Rqt*5B^note. 

4f  •  If  referees  themselves  certify  to  the  court  that  they 
have  committed  a  mistake  in  their  award,  the  court  will  in- 
quire into  it,  although  no  exceptions  on  this  ground  has 
been  filed  within  the  four  days  after  a  report  into  office. 
Davis  V.  Canal  Co*  4  BinneyU  Rep*  296. 


[l»} 


SECTION 


l«  Aif 4iu]#  mivt  bt  €oofi|ied  ta  t)ie  sutgeet  oMInr  fif 
the  sabinmioA  a^A  mu&l  be  fiimL  Awimi  of  pajmcnt  of 
a  specific  sum  hy  ooe  ps^rtj  to  the  otb^  is  final  imd  safl^ 
cient  without  a  release.  Where  the  words  of  aji  award 
are  su^^iently  comprehensive  to  iodvdc  natters  i^pt  with- 
in the  submission)  the  presumption  will  be,  th»t  nothiqg 
beyond  the  submission  is  awarded^  unless,  thf  reverse  is 
shewn.    Solomons  y,  J\PKinstryy  13  Johns*  Rep.  27. 

3»  Wher?  a  submission  is  so  Aaf  ike  aifwd  be  vu^  m 
mriHng  reaJji  I9  be  4diveredt  it  is  not  n^ef^sary  that  it  should 
b^  slanted  in  so  many  words,  if  circumstances  froiA  which 
it  must  necessarily  be  inferred  that  it,  was  in  wriung  be 
averred  ;  therefore  alleging  it  to  have  been  in  form  foUot> 
ing  when  it  contains  a  reference  to  its  date,  and  stating  in 
an  averment  after  t/tc  date  tlureof  and  a  rejoinder  specify- 
ing a  factbefore  the  date  of  the  award,  are  circumstances 
Sufficient  to  show  that  the  award  was  in  writing,  and  the 
imperfection,  if  there  be  any,  in  stating  the  award  will  be 
cured  by  the  rejoinder.  An  allegation  that  an  award  was 
made,  necessarily  implies  that  it  was  ready  to  be  deliver- 
ed. If  an  award  mention  a  thing  by  a  name  different 
from  that  mentioned  in  the  submission,  if  it  appear  by  the 
award  that  it  is  the  same  thing  mentioned  in  the  submis- 
sion, it  is  not  for  that  reason  a  thing  out  of  the  submission ; 
and  if  the  breach  be  assigned  on  that  very  thing  by  the 
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name  given  to  k  in  the  award,  there  18  ne  need  of  an  aver^ 
ment,  that  the  thing  mentioned  in  the  award  and  that  de> 
scribed  in  the  submission  are  one  and  the  same.  A  sub* 
mission  of  divers  other  matters  is  equivalent  to  a  general 
submission  of  all  questions  between  the  parties,  and  under 
it  general  releases  may  be  awarded  ;  and  if  special  matter 
be  submitted  and  a  general  release  awarded«  it  enures 
only  to  the  matter  submitted.  Munroe  v.  Allaire^  3  Cames^ 
Rtp*  320. 

3.  Where  deftiands  in  favour  of  one  party  only  are 
submitted  to  referees,  and  they  award  a  sum  in  favour  of 
the  other  party,  such  award  is  bad.  Worthm  ei  oi.  v*  Sit- 
venij  4Ma8s.  Acp.  448. 

4.  If  there  be  a  proviso  in  the  bond  of  submissbn  that 
the  award  shall  be  in  writing,  under  the  hands  and  stah  of 
the  parties,  an  award  in  writing,  but  not  under  sealis  void. 
Stanton  v.  Henry^  1 1  J()hns.  Rep.  1  S3. 

5.  An  award  will  be  void  unless  it  decide  on  all  the 
questions  contained  in  the  submission  :  but  it  must  be 
shewn,  that  the  points  not  decided,  were  in  controversy  be- 
tween the  parties.  In  this  case,  the  Court  held,  that  where 
pirt  of  the  award  was  void  in  consequence  of  the  arbitra- 
tor having  exceeded  his  power,  it  did  not  vitiate  the  resi- 
due.    Jadcson  ex  dtm.  Van  Altn  and  Van  Aim  v.  Ambler^ 

\4  Johns.  Rq).  96. 

6.  Where  the  submission  is  of  one  matter  only,  and  the 
award  recites  a  general  submission  of  all  matters,  refer- 
ring thus  to  the  arbitration  bond,  as  by  said  bond  will  marc 
fully  apptar  ;  the  recital  may  be  rejected  as  immaterial. 

An  award  of  a  sum  to  be  paid  in  full  of  the  difTcrence  ex- 
pressed in  the  recital  of  the  bond,  is  good.  A  misi^cital 
will  not  vitiate  an  award.  Diblecv.  Bel)^  11  Johns.  Rej). 
103. 

7.  Where  the  submission  is  of  all  actious,  causes  of  ac- 


I 


90         DnsavjWAifEBicAir  ]»cibi«hb« 

H&ns^  ^  parol  cfvidence  ynl\  not  be  ^dmhted  t6  shew 
that  the  arbitrators  awarded  concerning  a  matter  not  at 
is9ae  between  the  ^parlies  at  the  time  of  the  sabmissioD« 
De  Longv.  SfOHlori,  9  JokM.  jRip«  '38. 

•  8.  If  part  of  an  award  be  void,  becaiise  the  subject  mat- 
ter of  it  is  not  within  the  authority  of  the  referees  as  ex- 
pressed in  the  submission,  the  whole  is  void*  Common- 
wealth  V.  PgepsctUj  prvp^  7  Mas^»  Rep.  399. 

9.  An  award  will  not  be  set  aside  in  equity  on  account 
of  an  omission  by  the  arbitrators  to  act  on  part  of  the  mat- 
ters submitted,  unless  that  omission  have  injured  the  com- 
plainant.    Daoy  V.  Faw^  7  CrancJu  Rep.  1 7K 

10.  A  judgment  against  three  defendants  upon  a  sub- 
mission by  one  is  erroneous,  and  must  be  reversed  as  to 
all.     Studebacker  v.  Moore^  3  Binney^s  Rep*  1 24. 

11.  An  award  in  trespass  that  the  scdd  suit  shall  he  no 
farther  prosecuted  is  sufficiently  certain,  and  will  be  a  good 

bar  to  an  action  on  the  case  for  the  same  offence.  Purdy 
V.  Delavan^  1  Caincs^  Rep*  304. 

1 2.  Report  set  aside  for  uncertainty  when  it  stated  that 
75/.  was  due  on  the  3d  March  last  with  interest  on  the 
same,  the  lime  mentioned  being  some  months  before  the 
meeting  of  the  referees.  Young  v.  Reuben,  1  Dail.  Rep. 
119. 

13.  Two  of  the  essentials  in  awards  are,  that  they  be 
certain  and  final ;  but  courts  have  of  late  construed  a- 
wards  with  great  latitude,  and  according  to  the  intentions 
of  the  arbitrators  as  appearing  from  the  words  of  the  whole. 
Thus,  an  award  to  pay  to  the  executors  of  J  D  deceased 
is  sufficiently  certain,  and  it  might  be  averred  who  the  ex- 
ecutors were  by  name^  were  such  averment  necessary. 
Grier  et  ah  v.  Grier,  1  Dall.  Rep.  1 73. 

1 4.  An  award  is  not  void  because  it  is  in  the  alterna- 
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Uve  and  aat  the  contingent'  Bor  becMee  erne  altei^iaUve 
nsquives  the  party  ta  do  an  act  in  coDJunolion  wkk  oUi^ 
ers  who  are  not  parties  to  the  award  and  over'  whom  ha 
has  no  control.     T^omlofi  v»  C(/rMm,-7  Crandt*  Rep.  A96«\ 

J5«  An  award  of  a  certain  sum  to  the  defendant^  deduct- 
ing unsettled  account  of  the  plaintiff  to  the  defendant,  i$ 
void.     Zerger  v.  Sailer^  $  Binney^s  Rep.  24. 

16.  An  award  in  favor  of  a  plaintiff  in  ejectment,  flgr«- 
able  to  the  decision  of  the  board  of  property^  there  being  a  tle- 
cision  between  the  same  parties  relating  to  the  same  land, 
is  sufficiently  certain.  Santee  v.  Keister  6  Birmey^s  Rep.  36. 

1 7'  Where  a  suit  is  submitted,  it  is  not  sufficient  for  the 
arbitrators  to  determine  the  damages  to  be  paid  by  the 
pbintiff  with  costs,  or  award  in  favor  of  the  defendant 
with  costs  to  be  paid  by  the  plaintiff :  the  award  will  not 
be  final  unless  they  direct  the  suit  to  be  released  or  dis- 
continued.    Voshurgy.  Bame^  l^Johns*  Rep.  402. 

18.  Under  a  general  submission  to  A  and  B  as  arbitra-> 
tors  of  all  actions^  causes  ofaciions^  <(^c.  it  was  awarded  that 
A  should  pay  to  B,  two  several  sums  of  money  at  certain 
periods,  and  that  if  A  should  give  to  B  good  and  sufficient 
security  for  the  payment  of  the  said  sum  of  money,  then 
B  should  deliver  up  to  A,  quiet  and  peaceable  posscsision  of 
a  certain  farm  on  which  B  was  then  living,  but  in  case  A 
should  neglect  to  give  such  security,  B  should  be  entided 
to  keep  possession  of  the  farm  till  the  money  was  paid. 
Jt  was  held  that  the  award  not  defining  the  nature  and  ex- 
tent of  the  security  to  be  given  by  A,  was  void  for  uncer- 
tainty. Jackson  ex  dem,  Stanton  v.  De  Long^  9  Jofms.  Rep.' 
43. 

19.  In  debt  on  an  arbitration  bond,  it  appeared  from  the 
plaintiff's  replication,  that  A  and  B,  by  a  written  submission 
submitted  all  claims  and  demands,  of  every  name  and  na- 
ture, in  law  or  in  equity,  which  either  party  had  against  the 
other,  and  the  arbitrators  were  authorised  to  adjust  thr  <^o 
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ohimSj  and  aUow  (a  eacb  what  aboiild  be  denned  just  and 
^nifeable  ;  that  the  arbiivators  met  accordiiig  to  the  mtlb^ 
miasiop,  aad  declared  l>y  their  avard  tkat  A  was  indebtad 
toB  in  a  certain  aam,  and  that  B  shoald  recover  ef  A  the 
$ame,  with  the  costs  of  arbitration,  the  award  being-wntten 
on  the  paper  containing  the  submtssioa.  The  rc|dication 
averred  also,  that  the  award  was  made  in  and  upon  the 
matters  submitted*  On  demurrer  to  the  replication,  the 
court  held,  that  the  award,  being  sufficiently  certain^  final 
and  mutual,  was  good*  Gay  lord  v«  Gayhrdy  4  Day^9  Rep*  4^^« 

^.  In  an  action  of  ejectment,  parties  having  referred  a 
dispute  about  boundaries,  an  award  in  favour  of^phmUiff' 
hy  running  a  line  properly  described  is  good,  and  is  an 
award  to  the  plaintiffof  the  land  in  question  up  to  the  di> 
vision  line*    Massey  v.  TTtcmas^  6  Binney'^s  Rqf»  333. 

21.  Certainty  to  a  common  intent  is  sufficient  in  an 
award.  An  award,  referring  to  certain  extrinsic  circum. 
stances  is  sufficiently  certain-  Jackson  ex  dem.  Van  Altn 
i/  Van  Altn  v.  Ambler^  14  Johns»  Rep.  96. 

32,  An  award,  that  defendant  recover  costs  of  action,  i^ 
sufficient :  and  warrants  a  judgment  thereon,  that  the  plain- 
tiff take  nothing  by  his  writ,  and  that  the  defendants  re- 
cover their  costs.    Buckland  v.  Conzcay^  1 6  J\Iass*  Rep.  396. 

23.  In  this  case  five  several  actions  being  referred  and 
one  report  made,  the  report  was  co  nfirmcd.  By  Srippik, 
C«  J.  contra*  For  myself,  I  doubt  the  legality  of  it,  because 
I  do  not  see  how  it  is  possible  to  enter  judgment  on  the 
report  so  as  to  avoid  error.  The  consolidation  of  actiona 
is  intended  to  save  expense,  and  might  have  been  ordered 
by  the  court  on  motion ;  but  this  agreement  of  the  parties 
does  not  appear  to  me  to  amount  to  a  consolidation,  there 
being  five  several  rules  of  reference  in  the  five  several  ac- 
tions: and  although  the  referees  have  undertaken  to* 
consolidate  them,  I  much  doubt 'their  authority  so  to  do* 
Brown  V.  Scott  ^  aU  1  DalL  Rep.  146. 


%4*  In  this  ctoe^twe  aetilmg  had  been  bremgin  ontiir^ 
pAwnifsoFy  notes^  two  <if  wtneb  were  endorsed  ta  the 
beiikx  and  thfe  thM  WttB  iw  possessbn  of  a  diM  pertcm 
SUB  arcoUateral  security  for  ft  debt  due  from  the  plainttft, 
San'B  debt  nearly  a»  large  as  the  9um  mentioned  in  the  note. 
Judgments  had  been  enteined  generally  in  both  actions,  on 
the  99t|i  of  April,  with  an  agreefflcnt  in  each,  that  the 
quankm^  should  be  ascertained  by  reference,  and  the  rcM 
port  made  to  next  term*  On  the  8th  of  July,  six  daya  af- 
ter the  comDiencementof  the  term,  the  referees  were  ap* 
pojol^and  c^n  tha  ^tb  of  August  one  repoi't  was  made  in 
fiaiyour  of  the  plaintiff  for  om  sum,  which  included  what 
wa»  due  io  both  actions*  On  the  fttb  of  August  applicaUoo 
was  p^de  by  the  plaintiff  for  writa  of  executicM) :  but  the 
Prothonotary  expreiiiBiog  doubts  aa  to  the  manner  of  ia* 
suing  thep9,  the  referees  were  separately  prevailed  on  by 
the  defendant,  withput  the  defendaat's  l^nowleclge,  to  sign 
the  following  certificate :  For  the  better  explanation  of  our 
repeat  in  the  actions  of  John  Hart  and  Chamless  Hart 
against  Benjamin  James,  we  find  due  to  Plaintiffs  in  the 
1st  action  the  sum  of  325/.  lO^.  5d.  and  in  the  second,  the 
sum  of  668/.  ^s.  9d»  This  was  filed  on  the  15th  of  August, 
when  executions  were  taken  out,  without  notice  of  the  re- 
port to  the  defendant ;  who  on  the  1 8lh  August  after  the 
executions  were  issued,  filed  the  following  exceptions :  1st, 
that  one  report  is  made  in  two  actions,  severally  referred  : 
2d,  that  the  referees,  at  the  instance  of  the  plaintiffs 
and  without  the  defendant's  knowledge  :  3d,  that  the  first 
report  is  on  condition^  and  the  referees,  the  second  report 
being  made  after  their  authority  had  expired,  have  mistak- 
en a  clear  point  of  law :  4th,  that  the  promissory  notes  are 
not  in  the  plaintiflPs  hands,  but  assigned  for  a  valuable  con- 
sideration, and  therefore,  there  is  no  cause  of  action.  The 
Court  seemed  clearly  of  opinion,  that  the  first  report  could 
not  be  maintained :  that  the  supplementary  report  was  ir- 
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rngplair ;  aad  tb>t  4b%  nde  lo^riqxiit  totiiM^  f«r«i!/4U  Jioi^jiui- 
tUqrUe.lbe  ifisuiog  ozequtioas  on  llie  rtporl  m»0  oflice  diir-:i 

the  appointmaot  of  referees,  aad  ent^ijtfig-  the  iri4e« 

Execution  and  report  were  for  those  rea^joiiid  ^t^aside* 
Harl  <&  aL  v.  Jamts*  2AcHon9.     1  Da/L  jRgi^.  365*         , 

2&0  If  refCereefi  awardt  money  to  be  paid  by.  either  )>arly. 
to  a  third  person  not  a  party  to  the  Bubmmim^ihe  .^odi^ 
caimot  object  to  the  awarifl  for  that  Mason.  MMkmis 
Boitan.  v«  Brazer^  1  iMoiH.  Rip*  447* 

96*  If  a  report  of  referees  award  moiiey  U>  be  paid^  \ify 
one  party,  and  certain  other  thingt  to  be  done  by  tke 
other,  the  court  will  enforce  neither,  untesa-tbey  can  ea-i . 
force  both*  Where  thmgs  are  to  be  done  by  both  patties^ . 
the  court  will  jbo  use  their  equitable  power,  as  to  prevent 
either  from  chiding  perfonnance  of  his  part.  If  any  part 
of  an  award  be  imposstUe,  the  court  will  refiise  an  attach* 
n^nt  for  that  part.    KundcU  v.  KunekU^  I  DalL  Bef,  354. 

27.  Where  there  is  submission  of  all  the  demands  which  * 
either  party  had  against  the  other,  award  is  a  bar  to  an  ' 
action  for  any  demand  subsisting  at  the  time  of  the  anb^ 
scription  and  award,  though  the  plaintiff  can  prodi|ce  e»r- 
idence  that  the  demand  on  which  the  action,  is  foimded; 
was  by  mistake  omitted  to  be  laid  before  the  arbitrators . 
and  was  not  considered  by  them.  Wkeder  v-  Van  Hflugf^- . 
/on,  12  Johns.  Rep.  311. 

28.  Where  an  umpire  awarded  that  defendant  sbooldi 
pay  to  plaintiff  a  certain  sum  with  interest  till  paid,  im  Ae 
plaintiff  apptartd  tp  lugot  just  claim  on  Ae  defendmU  Jhr 
thai  sum  or  more  if  insisted  oti^  and  tluU  shoiManjf  errors  tn 
additi($i  or  adculaium  of  int^est  k  fomid  in  (/u  accQtmk 
on  proff  thereof  being  madebjf  the  plaint^ to  the  defendant,^ 
plaiMiffAmdd  iznmediaU^  re/iaid  to  the  defmdifnt  the-  anw^ 
therecf^    The  award  was  held  valid.     Solomons  v.  Mc 
Kinslry^  13  Johns.  Rep.  27. 
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39;  An  ammid  eaimcft  be  impeached  on  the  ground  that 
it  ia  against  law,  especiallj  when  the  question  has  been 
referred  by  an  aet  of  the  legisbture.  Jaehcn  tx  dwi. 
Van  Aim  ^  Vtm  Aim  r.  Ambhr^  14  Jckns^  Rtp.  M. 

30*  In  an  action  of  trespass  quart  chusum /regit  which 
was  referred  to  arbitration  without  either  declaration  or 
plea,  iht  award  was  as  follows :  We  do  award  the  lands 
in  ditpuU  infinam  tf  Qh  defrndaiU  and  Ae  dninm  as  it 
nom  sitmds  k>be'Ae  esiablisked  Kite.  Held,  that  the  defen<- 
dant  could  recover  no  land  under  the  award,  nor  were  the 
boimdams  fixed  by.it,  that  being  a  claim  of  damages 
merely  and  not  a  matter  at  issue  in  the  suit.  But  as  a  geo* 
eral  finding  that  the  plaintiff  had  no  cause  of  action,  the 
award -ia  yalid.    Richtsr  v.  Qiambsrlainj  6  Binney^s  Rtf.  34* 

31.  An  award  to  be  mutual  need  not  be  equal,  and  it  is 
no'  cause  of  objection  to  an  award  which  ordcn  general 
releases  that  one  party  is  ordered  to  perform  bis  part  be- 
fore  the  other  releases,  and  particularly  when  the  party 
to  whom  the  general  release  is  to  be  first  gireo,  is  ordered 
to  do  certain  acta  independent  on  the  releases.  Mimroe  Tw 
AUmrt.  d  Giinef '  Rtp.  83a. 

39.  An  award  at  common  law  may  be  good  m  part,  and 
bad  in  part,  if  the  different  matters  in  each  be  independent 
on  each  other*  In  this  case  award  adjudged  bad  with  re- 
spect to  the  costs  awarded,  because  the  referees  derived 
no  authority,  for  that  purpose,  from  the  submission,  and 
without  such  power  they  cannot  award  costs.  PsUrs  v. 
Piirce,  8  Jlfoft*  B^  398. 

33.  When  part  of  an  award  which  is  void  is  not  so  con- 
nected with  the  remainder  as  to  affect  the  justice  of  the 
cause,  award  held  void  only  pro  tanio.  But  an  award 
requiring  one  of  the  parties  to  the  submission  to  cause  a 
third  person  to  deliver  the  possession  of  land  to  the  other 
party,  when  it  does  not  appear  that  he  has  a  right  to  dis- 
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poiBOM  that  pevaon,  is  bad.  Martin  4^  oL  v.  WUtiams^ 
18  •roniif*  Mp»  964* 

34.  T^e  obligors  in  an  administration  bond  being  sev- 
erally bound,  one  of  the  obligors  named  in  the  bond  as 
adminialrator  eiiecutes  it  without  any  addition,  and  tbe 
arbitrators  award  a  sum  of  money  to  him  in  his  capaeily 
as  administrator.  It  was  boldeti  that^they  did  not  exceed 
their  powers;  and  if  they  had,  that  the  other  obligors 
would  have  been  bound  to  perform  the  award  as  it  respec- 
ted them.    Didcty  v«  Skeper^  13  Ma98*  Rtp^  344. 

35.  In  inquiring  into  the  allegations  against  awards,  tbe 
court  will  iconfine  themselves  to  twio  points  c  1st,  wheth^ 
there  is  an  evident  mistake  in  matter  of  feet  ?  M,  whether 
the  referees  have  erred  in  matter  of  law!  Th6  saiae 
taose  which  would  induce  the  court  to  set  aside  a  v^er- 
dict,  will  render  void  an  award.  When  the  referees  gave 
interest  on  an  unliquidated  account,  and  allowed  a  charge 
of  premium  and  commission  for  making  insur»Qce,  with- 
out requiring  the  policy  to  be  produced*  or  proof  of 
its  loss,  the  report  was  set  aside.  WUUoms  v.  Craig^ 
I  Doll.  Rqi>.  Sl^. 

,  36.  Words  written  by  the  arbitrators  in  the  margin  of 
an  award  in  a  separate  sentence  must  be  deemed  part  of 
the  award  and  receive  the  same  construction  as  if  they 
bad  been  inserted  in  the  body  of  it.  Where  in  a  counter 
part  of  an  award  delivered  to  one  of  the  parties,  the  word 
doUars  was  omitted^  but  inserted  in  the  other  part  wfaich 
was  shown  to  the  party  at  the  same  time,  the  onucBsion  in 
tbe  copy  was  held  immatcri^L  PkUt  v«  SmUk,  13  Mms. 
Rtp»  365. 

37.  If  the  parties  to  an  action  pending  in  court  refer  all 
demands  by  a  submission  out  of  court  to  arbitrators,  their 
award  cannot  be  made  the  foundation  of  judgment  in  the 
actiooi  unless  by  the  agreement  of  parties,  the  submission 
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10  made  a  rule  of  ooorl ;  yet  «nch  a  waid  aiajr  be  •osed  as 
erideiice  of  the  plaiadff^s  damages  od  tnal  of  the  actioBt 

38.  Where  an  action  brought  ii\  the  name  of  the  jadgc 
of  probate  is  referred,  although  the  reference  is  iroid,  the 
award  will  be  good  pritndfBicie  evidence  of  the  amount 
due  to  tbooe  for  whose  benefit  the  action  ia  brought^  after 
the  bcmd  is  regaiarly  adjudged  to  be  forfeited^  on  a  hear- 
ing in  chancery.  Pahu,  J.  P.  v.  Ball  et  al.  3  Jthss.  iUp. 
335. 

39.  An  award  by  arbitrators  even  upon  a  parol  submis- 
tieo  is  conchisive  upon  the  parties,  and  will  be  a  good 
bar  to  any  action  founded  on  matters  submitted,  unless 
sane  fraud  be  practised  by  either  party  in  procuring  the 
award.  Holmet  ti  oL  y^  Jhr^j  \^Masi.  Rep*  liM^  Newbur 
n/p^ri  JMorme  Im.  Co*  v.  Oliver  etoL  S  ibid.  403. 

40.  But  a  report  of  referees  upon  submission  of  all  de- 
mands and  judgment  on  the  report  will  be  no  bar  to  an 
action  by  either  party  on  a  demand  in  his  favour  against 
the  other,  which  was  not  in  fact  submitted  ^  for  though  the 
presumption  is  that  all  existing  demands  were  submitted, 
because  they  were  included  in  the  terms  of  the  submission, 
yet  either  party  may  prove  that  a  particular  demand  was 
not  laid  before  the  referees,  nor  included  in  the  award. 
WebiUr  v.  Lee,  5  Matt*  Rep*  334.  Hodges  v.  Hodgts  eopV 
9  ibid.  330. 

41.  An  action  for  money  had  and  received  was  referred, 
and  the  plaintiff  acknowledged  in  the  rule  that  he  had  rto 
demand  against  the  defendant  which  was  not  included  in 
that  action ;  the  referees  reported  that  the  defendant  still 
held  sundry  notes,  the  proceeds  of  which  when  collected 
would  belong  to  the  plaintiff,  which  the  plaintiff  supposed 
had  been  collected,  and  a  schedule  of  which  was  annexed  to 
the  report  of  the  referees.    Holden,  that  such  acknowledg- 
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ment  would  not  bar  the  plaintiff  from  a  future  actioa  on 
account  of  the  notes.  Bm/d  y.  finvit,  7  Ma$9.  Rtp.  359. 
43.  An  award  of  arbitrators  from  the  time  of  its  entry 
on  the  docket  is  a  judgment  of  the  court  in  which  it  is  en- 
tered, and  as  sueb  subject  to  a  writ  of  error.  EhrsoU  v. 
Krug^  SBmney^iRqi.  528. 

43.  Sworn  copies  of  the  award  being  delivered  by  the 
ajcbitratofiB  and  received  hj  the  parties  without  objecticm, 
will  be  considered  a  waiver  of  their  right  to  receive  the 
origmal  award.  Sellide  etoL  v.  Adorns^  15  JchnMmRtp* 
197. 

-.  44.  Whfve  a  balance  reported  by  referees  to  be  due 
ari^es  from  unlawful  transactions  in  violation  of  cerlain 
acts  of  congress,  the  court  will  not  confirm  the  repovt  esuen 
though  a  just  debt  be  due,  if  that  debt  be  interwoven  with 
the  general  mass  of  the  illicit  transaction.  JWayUM,  jwrdD- 
irtg  partner  4^c.  v.  Coukn.  Ccvion  v.  JWaybi,  surnvrngfarl- 
ner  ire.  4  Dall^  Rep.  398. 
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SECTION  SIXTH. 


Perfarmaneey  C&mptlHng  Performance  and  ReKef 

from  Performance. 

1«  An  award  in  favour  of  two  partners  under  a  submis- 
sion of  the  partnership  demands  by  one  partner  may  be 
discharged  by  payment  Co  the  other,  bat  if  the  partner  en- 
tering into-  the  submission  have  a  letter  of  attomcjy  from 
the  other  partner  authorising  him  to  receive  the  money  to 
his  own  use,  of  which  the  other  party  to  the  submissbn 
was  notified  before  the  payment,  such  a  payment  would 
not  be  good.    PtUr$  v*  Peirc^j  8  Maaa*  Rep*  388. 

3«  There  is  a  condition  to  a  bond  of  submission  that  the 
party  shouU  perform  the  award  of  the  arbitrators,  or  a 
majority  of  them,  so  as  the  award  be  in  writing  under ' 
their  hands  and  seals,  Jcc«  ready  to  be  delivered  on  or  be- 
f<H*e  the  1st  September  to  the  parties  in  controversy  or 
any  of  them  who  r^uired  the  same.  On  the  35th  August 
the  arbitrators  made  an  award  in  writing  under  their  hands 
and  seals,  which  was  brought  forward  and  read  to  the 
parties  twice  who  appeared  satisfied  with  it.  One  of  the 
parties  paid  sixty-three  dollars  being  part  of  the  sum 
awarded  to  be  paid,  including  the  fees  of  the  arbitra- 
tors, and  did  not  then  demand  a  copy  of  the  award,  but  af- 
terwards, on  the  Ist  September,  demanded  the  award  or 
a  copy  from  several  of  the  arbitrators,  which  was  refused. 

In  an  action  on  the  bond  no  award  was  pleaded,  but  it 

,  was  held  that  the  demand  and  refusal  of  the  award  should 

have  been  specially  pleaded,  and  should  not  be  given  in 

evidence  under  the  issue  on  that  plea;  that  the  defendant's 
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conduct  at  the  time  the  award  was  published  was  in  fact 
a  waiver  of  a  more  formal  deliveiy,  that  he  was  concluded 
by  it  from  alleging  that  it  was  not  delivered  according  to 
the  conditicmof  the  bond,  and  that  the  evidence  of  part 
performance  might  be  admitted  to  show  such  acquiescence. 
Perkmt  v.  Wmg^  10  Johm.  Rep.  143. 

3*  Evidence  may  be  admitted  to  shew  the  person  meant 
by  an  award,  where  a  Uank  has  been  left  for  the  name. 
Ljftm  V.  JUtfcery,  3  DaU.  R^.  180. 

4.  Unless  an  award  of  arbitrators  be  published  or  made 
known  to  the  parties,  it  will  furnish  no  ground  for  an 
action. 

Justice  of  the  peace  cannot  enter  judgment  and  issue 
execution  on  an  award  of  arbitrators  or  referees.  Kingtley 
V.  BiU  €t  al.  9  Mas9.  Rep.  1 08.  Worthm  fy  al.  v.  Sfereru, 
4ik44b. 

d.  If  money  only  as  then  due,  be  awarded  to  be  paid, 
cxociition  may  issue,  as  in  other  cases.  But  if  the  award 
direct  money  to  be  paid  injkturo^  or  a  specife  act  to  be 
done,  the  remedy  is  either  by  an  action  on  the  award,  or 
^  by  attachment.  If  a  benefit  be  made  to  accrue,  or  a  right 
.to  depend  on  the  performance  of  a  condition,  when  the 
condition  is  performed  the  party  has  a  right  to  the  same 
jremedies;  butthebenefitor  right  wilt  not  accrue,  without 
performance  of  the  condition.  Commonaoe^ifth  v.  PejepsaU 
Pmp^  7  MuBi.  Rep.  S09. 

€•  If  the  award  create  a  new  duty,  instead  ofthatfor- 
merly  in  question,  the  party  has  his  remedy  on  the  bond, 
and  cannot  resort  to  the  original  cause  of  action,  the  award 
being  a  good  bar  to  that  action.  Armstrong  v.  Masten, 
1 1  Johns.  Rep.  1 89. 

7.  If  relief  is  granted  in  the  case  of  an  award,  it  must 
be  on  a  plain  error  in  law  or  fact,  specifically  set  forth* 
Williams  ^  oL  v.  Paschall  ^  al.  A  DaU.  Rep.  ^U. 
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« 

8.  Writ  of  error  lies  to  an  award  of  arbittetor^  on 
which  judgment  hds  been  entered.    LdnU  v.  Enghnd^  4 

9.  Awards  obtained  by  false  and  fraudulent  statements 
of  a  party,  can  be  set  aside  in  chancery. 

On  a  bill  in  chancery  for  relief  against  the  award,  the 
assent  to  the  admission  of  these  statements,  before  the  ar- 
bitrators, by  the  party  complainii^g  of  the  award,  shall  not 
prevent  him  from  proving  them  to  be  false  and  fraudulent. 
Bulkley  v.  Starr^  3  Day's  Rtp.  583. 

10.  Motion  to  set  aside  a  report  of  referees.  One  ob- 
jection was  to  the  report  itself,  as  awarding  money  to  be 
paid  by  the  defendant  on  one  side,  and  the  making  con- 
veyances of  land,  and  taking  up  a  bond  and  mortgage  by 
the  plaintiff  on  the  other  side.  The  ground  of  the  objec- 
tion was,  the  court  could  not  do  complete  justice  on  both 
sides,  as  an  execution  might  issue  against  the  defendant, 
and  the  plaintiff  could  not  be  compelled  by  the  court  to 
perform  his  part.  At  least  that  the  remedies  were  not  the 
same  on  both  sides,  by  executicn* 

By  tke  Court*  In  the  present  case  the  question  will  foe,^ 
whether  the  Court  can  oblige  the  plaintiff  to  perform  his 
part  of  the  award  ?  They  certainly  cannot  do  it  by  execu- 
tion :  but  if  they  can  do  it  by  attachment,  the  remedies 
are  mutual,  though  not  by  the  .same  kind  of  process.  That 
an  attachment  will  lie  for  a  contempt  in  not  performing  an 
award  appears  clearly  to  have  been  agreeable  to  the  com- 
mon law  prior  to  the  statute  of  9  &  10  W.  3.  which  was 
declared  by  the  Judges,  to  have  been  made  only  to  put 
agreements  to  refer  cases  never  instituted  in  court,  upon 
the  same  footing  with  causes  already  in  court,  and  to  be 
declaratory  of  what  the  law  was  formerly  in  the  latter 
cases.  Report  confirmed.  KunckU  v.  KunckU^  1  DalL 
Rtp.  365. 
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1 1.  In  MaasacliusettB,  it  is  made  a  part  6[  the  rule,  that 
judgment  shall  be  entered  according  to  the  report  of  the 
referees  when  accepted  by  the  court:  so  that  there  is  do 
occasion  for  an  attachment.  HadcM  ▼•  WhUna/^  12  Mass. 
Rep*  47.     Vidt  sup.  p.  6*  ssc.  6. 
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SECTION  seventh; 


Pleadings. 

1.  When  the  action  is  on  the  award,  the  plaintiff  is  not 
obliged  to  set  forth  more  of  the  award  than  is  necessary 
to  support  the  action. 

But  when  the  action  is  brought  on  the  arbitration  bond, 
he  must  in  replication  to  a  plea  of  no  award  set  forth  the 
whole  award,  though  in  that  case  it  need  not  be  set  forth 
totidem  verbis^  but  void  or  immaterial  facts  may  be  omitted. 
So  the  recital  in  the  award  being  immaterial  and  void,  the 
omission  of  the  recital  in  the  plaintiff's  replication  was 
holden  not  to  vitiate  the  plea.  Diblee  v.  Bell^  1 1  Jofti»» 
Rep.  103. 

2.  By  the  Court.  It  seems  to  be  now  well  settled  that 
a  plea  of  an  award  in  pursuance  of  a  parol  submission  is 
good  without  averring  performance.  Jessiman  v.  HoDtr- 
kill  ^  Franconia  Iron  Man.  1  N.  H.  Rep.  68. 

In  pleading  an  award  in  bar  it  is  in  general  unnecessary 
to  aver  performance*  Armstrong  v.  Masten,  11  Johns. 
Rep.  189. 

3.  On  a  penal  bond  within  the  statute  for  the  amend- 
ment of  the  law,  the  plaintiff  must  assign  all  the  breaches 
he  intends  to  go  for,  and  may  assign  them  either  in  the 
declaration,  or  when  he  replies,  and  in  the  assignmeiit  of 
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bis  several  breaches  he  need  DOt  s^jandfarjurther  breaek 
according  to  Uu  statute^  but  if  necessary,  advantage  of  the 
omission  can  be  taken  only  on  special  demurrer:  after  a 
plea  of  no  award,  a  rejoinder  confessing  and  avoiding  the 
award  is  a  departure.    Munroe  v.  AUairt^  3  Cot.  Rtp.  320. 

4.  A  recital  in  a  deed  prior  to  a  submission  cannot  be 
pleaded  as  an  estoppel  to  a  Subsequent  award.    AidL 

Under  a  submission,  to  th4U  the  aioard,  ^c*  should  be  de- 
livered to  the  parties,  on  or  before  a  certam  day :  in  ac- 
tion on  the  bond,  defendant  pleaded,  that  no  award  wai 
ready  to  be  delivered,  fee*  and  the  plaintiff  replying,  that 
though  no  award  was  ready  to  be  delivered  to  defendant, 
yet  an  award  was  made,  was  ready  to  be  delivered,  and 
was  in  fact  delivered  to  the  plaintiff;  replication,  on  de- 
murrer, held  bad.    Prali  v.  HadusiU  6  Jckns.  Rep.  14. 

5.  Under  the  plfea  of  no  award,  it  may  be  shewn  by 
the  defendant,  that  the  award  was  on  a  matter  n6t  subout- 
ted  to  the  arbitrators.    Maconib  v.  WShur^    16  Johns* 

tup.  fin. 

6.  A  declaration  in  an  action  on  an  award  of  arbitra- 
tors, which  contains  no  allegation  of  a  promise  to  perform 
the  award,  will  be  aided  after  verdict.  AUter^  if  there 
be  no  allegation  that  the  award  was  published,  or  made 
known  to  the  defendant.  KingsUy  v.  Bill  ^  aL  9  Mast^ 
Rep.  198. 

7.  A  plea  to  debt  on  arbitration  bond,  entlering  intb  the 
merits  of  the  original  controversy,  is  bad.  WiUiams  ^  oL 
Ex* ft.  of  Fisher  v.  Paschall  ^aL  4  DalL  Rep.  284* 
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ADDENDA. 


Tax  first  socUon  of  the  Massachusetts  statute  of  178e  c. 
tl»  after  referred  to  in  the  preceding  decisions  provides, 
that  ^  where  any  persons  who  may  have  a  4^V^^t  ^' 
what  nature  soever,  shall  agree  ^o  have  the  dispute  deter* 
mined  by  referees  naturally  chosen  by  ti^e.p^es  for  the 
pvorpoee,  it  shall  and  may  be  lawful  for  the  person  or  per- 
sons making  the  demand  in  the  action  to  make.out  a  partic* 
i^ar  statement  thereof  under  his  or  their  haqds,  in  writing, 
and  to  lodge  the  ^me  with  som<e  oqe  justice  of  the  peace 
of  the  county  in  which  the  person  or  .persons  making  the  de- 
mand may  dwell :  and  the  said  justice  of  the  peace,  upo|i 
application  of  the  parties  for  the  purpose,  shall  make  out  an 
agreement  to  be  annexed  to  the  aforesaid  demand,  and  to 
be  by  them  or  their  lawful  agent  or  attornies,  subscribed 
and  acknowledged,  in  substance  as  follows : 

Town  of  A in  the  county  of  S 1 78  • 

Know  all  men,  that  A.  B.  of  in  the  county 

of  (addition)  and  C.  D.  of  in 

the  county  of  (addition)  have  agreed  to  sub- 

mit the.  demand  made  by  the  said  A.  B.  against  the  said 
C.  D*  which  is  hereunto  annexed  (and  all  other  demand?, 
as  the  case  may  be)  to  the  determination  of  E*  F.  G.  H. 
({r  L  K.  the  report  of  whom  or  the  major  part  of  whom, 
being  made  as  soon  as  may  be  to  any  Court  of  Common 

Pleas,  to  be  holden  in  and  for  the  said  county  of  S , 

judgment  thereon  to  be  final :  and  if  eiiher  of  the  par- 
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ties,  shall  neglect  to  appear  before  the  referees,  afier 
proper  notice  being  given  them  of  the  time  and  place  ap- 
pointed by  the  referees  for  hearing  the  parties  in  this  ac- 
tion, the  referees  shall  have  power  to  proceed,  ex  parte. 

A.  B. 
CD. 
55.  178  •    Then  the  above  named  A.  B.  &  C.  D. 
personally  appeared  and  acknowledged  the  above  instni- 
ment  by  them  subscribed  to  be  their  free  act.     Before  me, 

L*  M.  Justice  of  the  Peace. 

Section  3d,  provides,"  that  the  determination  of  the  ref- 
erees who  may  be  aj^inted,  agreeably  to  this  act  shall 
be  made  to  the  next  Court  of  Common  Pleas,  to  be  hoMen 
in  and  for  the  county  in  which  the  justice  of  the  peace 
may  have  lived  at  the  time  he  issued  the  agreement  as 
aforesaid :  and  the  Court  of  Common  Pleas  to  whoin  the 
report  of  the  referees  may  be  made  as  aforesaid,  shall  have 
cognizance  thereof,  in  the  same  way  and  manner,  and  the 
same  doings  shall  be  had  thereon,  as  though  the  same  had 
been  made  by  referees  appointed  by  a  rule  of  the  same 
Court." 

Section  4th,  enacts,  that  where  the  parties  agree  that 
the  determination  of  the  referees  may  be  made  known 
prior  to  its  publication  in  Court,  it  shall  be  made  known  to 
the  parties,  without  affecting  its  validity  :  and  the  party 
found  indebted,  may  discharge  himself,  and  prevent  further 
proofs,  by  paying  the  same  to  the  person  to  whom  it  may 
be  awarded,  and  having  a  receipt  therefor  on  the  back  of 
the  determinatioh  :  in  which  case  the  determination  and 
papers  accompanying  it,  shall  be  returned  to  the  Court  of 
Common  Pleas,  and  recorded  by  the  clerk,  as  though 
the  money  had  not  been  paid. 

Section  5th,  gives  the  referees  appointed  under  this  act, 
the  same  power  with  those  appointed  by  a  rule  of  Court; 
and  provides  that  witnesses  shall  be  summoned  and  sworn 
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in  the  manner  prescribed  by  law  for  summoning  them  be- 
fore referees  appointed  by  a  rule  of  Court. 

The  New-Hampshire  statute  of  June  21.  1797,  differs 
from  the  above  only  in  requiring  the  statement  to  be  lodg- 
ed with  a  justice  of  the  county  in  which  either  of  the  par- 
ties may  dwell :  in  substituting  the  words  any  judicial  courts 
for  the  words  any  Court  of  Common  Pleas  in  the  form  of 
agreement,  and  the  words  next  judicial  court  for  the  words 
next  Court  of  Common  Pleas  in  the  third  section  :  and  in 
providing  that  if  the  parties  shall  agree  to  settle  the  dis- 
pute according  to  the  determination,  made  known  as  in 
the  last  clause  of  the  fourth  section,  or  otherwise  without 
further  process,  the  referees  may  deliver  to  the  parties  the 
papers  belonging  to  them  respectively,  otherwise  to  make 
report  of  their  doings  as  before  provided  for  in  the  act. 

Under  this  statute  it  has  been  decided,  that  the  statemmi 
must  be  in  writing  under  the  hand  of  the  party  making  the 
demand,  and  that  a  writ  of  review  sued  out  against  such 
party  is  not  a  sufficient  statement  within  the  meaning  of  the 
statute.     Smith  v.  Kimball^  1  Ji.  H.  Rep.  72. 

The  statement  of  a  demand  on  which  a  rule  of  reference 
is  made  before  a  justice  of  the  peace,  pursuant  to  the  stat- 
ute, must  shew  on  what  account,  or  for  what  cause  the  de- 
mand is  made.     Hill  v.  PagCf  1  JV*.  H.  Rep.  190. 
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i39 


X  INDEX. 

LimitaiuHiUy  statute  of,  do  bar  to  debt  oa  Umb  awaed  10S 

M. 

a  ill  tit  j^  c    ourtfi  will  eDforce  bj,  award  of  CMUDisiiODen 

under  an  iocloifire  act  171 

Marriage^  a  virtual  revocation  of  the  aubnoitloii  3 1 

-  -    -.    -as  to  a  joint  partj,  as  well  as  to  the  woman  33 

-  -    .    -  noiice  of,  needs  not  be  given  to  the  arbitrators  ibid. 
•    -    -    -after  a  submission,  a  breach   of  covenant;  and  if 

submission  were  bj  bond,  it  b  forfeited  33, 33 

-  -    -   •  separatioii  adjustment  o^  aaj  he  referred  3 
Married  woman,  in  what  cases  may  be  partjr  to  a  submission 

7—12 
------  how  far  bound  bj  such  submission  9.  12 — 

•tote(y)  153-  162 
Members  of  Parliament^  attachment  will  not  issue  against,  for 

noo-performance  of  an  award  161 

Misconduct  of  arbitrators  ss ^96.  1 80 

....  of  parties  66—69.  104 

Mistake  of  arbitittors  53 — 69.  Addend,  H. 

-  -    -  of  parties  in  the  wordlag  of  the  submission  37 
Money y  award  of,  without  more,  good                                    1 1 3 

-  -    -  if  no  time  fixed  by  the  award  for  payment  of,  must  be 

paid  within  a  reasonable  time. — See  Performance      148 
Mutuality  J  need  not  appear  on  the  face  of  the  award  L 13 

N.. 

Nonsuit,  award  of,  whether  good  116 

-  -    -   party  cannot  move  to  enter,  after  the  cause  has  been 

referred  183 

fiotice  of  marriage  before  award  mfide,  needs  not  be  given  to 

the  arbitrators  32 

•    -    -of  time  of  meeting  by  arbitrators  45.85.86 

-  -    -  of  award  being  made,  whether  must  be  gpiven  by  the 

arbitrators  5 1 

----------  that  defendant  had,  needs  not  te 

averred  in  pleading  195 


INDEX.  XI 

Aofte<  of  motioii,  that  party  refustng  to  perfonn,  &c.  may 
staAd  committed,  must  be  given  174 

-  -    -  what  necessary,  in  order  to  proceed  by  attachment  1 56 

-  -    -  of  the  fact  of  enlargement  of  the  time,  where  must  be 

given  160 


O. 


Order  of  Am  Prtuf,  submission  by  17 

-------  may  be  lunended  or  set  aside  on  motion 

130  Adden,  C. 

-  -    -  of  a  court  of  equity,  submission  may  be  made,  under 

the  statute  of  William  22 

-  -    -  of  a  judge  47 
what  sufficient  proof  of,  inaction  upon 

the  award  Addm.  F. 

------    -clause  directing  enlargement  of  time   to 

be  ratified  by,  should  not  be  inserted  in  submissions  49 


P. 


Parties  to  the  submission,  who  may  be  7 

.    -    .  one  person  for  another  12.  Adden.A.  C, 

-  -    -  attendance  of,  before  an  arbitrator,  how  compelled  45 

-  -    -  free  from  arrest  on  civil  process,  wliilst  attending  the 

reference  46 

-  •    •  concealing  facts  when  before  the  arbitrator  66. 68. 1 04 
->    -    -not  assenting  to  the  reference,  effect  of      14.  note  (c) 

-  -    -  must  all  be  noticed  in  an  award  on  a  conditional  suh* 

mission  103 

----------    aliter^  if  submission  general 

106 

-  -    -  how  far  compellabletto  procure  the  agency  of  others  to 

give  effect  to  the  award  149 — 151 

•    -    -  remedy  of  against  each  other  170 

-  -    -  effect  of  being  jointly  and  severally  bound  ibid, 

-  ^    -  where  several  bound,  in  what  case  one  stamp  sifficient 

133 


^11  INDEX. 

Parties^  not  compellable  to  discover  a  breach,  by  which  they 

may  charge  Ihemselres  with  the  penalty  of  the  submift- 

sion  bond  175 

...  revoking  submission  29 

---------    -under  what  circumstances,  still 

answerable  for  non-performance  29 — 36 

Partition  of  lands  may  be  made  by  award  2 

-  but  such  a  reference  cannot  be  made  a  rule 

of  court  Addm.  E, 

Partners^  one  or  more  may  submit  for  the  rest  12 

-  -    -    -on  a  reference  by,  award  of  dissolution  of  partner- 

ship may  be  made  102 

Peers  of  the  Realm^  attachment    for    non-performance  of  an 

award  will  not  issue  against  161 
Performance^  what  sufficient  142 — 147 
where   the    opposite   party  has    a  precedent 

duty  to  perform  147 — See  Adden.  Q. 

.    .    .    .    .where  the  acts  to  be' performed  by  each  party 

are  distinct  147 

where  no  time  is  limited  for  performance  ibid, 

.    .    .    .    .  where  performance  is  to  be  within  a  certain 

time  after  the  date  of  the  award,  and  it  has  no  date  148 

-  -    -    .    .  where  parties  have  submitted  jointly  and  sever- 

ally ibid. 

.  .  -  -  -where  part  of  award  void  149.  vid.ante  119 
.    .    ...  how  far  a  party  is  bound  to  procure  others  to 

perform  149 — 151 

-  ...  -  husband  and  wife  153.12 
.....  how  far  a  party  is  bound  where  the  submission 

wal  byan  agent  152 — Addend,  A.  C.  12,  13.  153 

.    .    .    .    -  where  party  has  a  counter-demand  153 

-  .    .    .    -  .    .    .dies  ibid, 
--------    -becomes  bankrupt  154 

-----  failure  in  a  matter  collateral  to  the  award,  no 

breach  ibid. 

-  -    .    .    .  nor  while  any  question  as  to  the  validity  of  the 

award  before  the  court  155 

-----  lapse  of  time  no  excuse  of  ibid. 


INDEX.  XIII 

Performance^  mot  that  the  award  was  not  made  within  a  rea- 
sonable time  15& — Adden,  W. 

keeping  house  to  avoid,  where  not  an  act  of 

bankruptcy  ihid, 

.....  htm  compelled^  in  a  Court  of  Law.  See  Pleadings 
— Attachment. 

->----  where  the  submission  merely  the  act  of  the  par- 
ties 156 

.....  where  by  rule  of  court  ibid. 

.....  whether  a  party  may  proceed  both  by  action 
and  attachment  164 

.....  advantage  of  proceeding  by  action  166 

•  •    -    -    -  whether,  where  a  verdict  is  taken  by  consent, 

judgment  can  be  entered  up  for  the  sum  awarded  without 

leave  of  the  court  167 

.....  parol  award  cannot  be  enforced  by  attachment 

171 

•  ....  Id  what  case  a  Mandamus  will  issue  ibid. 

•  •    •    .    .in  what  cases  party  answerable  for  non -perfor- 

mance after  a  revocation.     See  Revoca4ion  29.  36 

.....  how  compelled  in  a  Court  of  Equity^  under  what 
circumstances  such  courts  will  enforce  an  award  171.  174. 

176 

.....  must  be  an  acquiescence  in,  or  part  perfor- 
mance of,  by  parties  where  submission  merely  their  act 

171 

.....  in  compelling,  &c.  the  court  exercises  a  very 
wide  discretion  173 

.     -    •    -    •  what  the  proper  form  of  motion  174 

.     •    .    .     .  notice  of  such  motion  necessary  ibid, 

.  .  .  .  -specific  performance  of  a  covenant  to  refer,  &c. 
will  not  be  compelled  175 

.....  a  party  not  compellable  to  discover  a  breach  by 
which  he  may  charge  himself  with  the  penalty  of  a  sub- 
mission bond  ibid, 

reUeffrom.     See '' Relief '>'* 

Pleadings^ 

.    .     •    «  Declaration  upon  the  Submiserion^ 


/ 


MV 


IKOftX. 


PUadingi^  in  whose  name  the  action  shonld  be  hronght     191 

•  •    -    •  in  what  manner  the  party  may  declare  192 
....  mutual  sabmisaons  need  not  be  averred           192 

•  ••....  upon  the  award^  in  what  case  jflmanpMt  lies 

192 
IMft.         192 

•  .  •    •    'how  the  submission  shonld  be  stated  193 

•  »    •    .    .    .  Averments^ 

•  --•--.  that  award  was  ready  to  be  delivered  193. 

194 

- what  necessary,    where   provided,    that 

the   award  shall  be  under  the  hands   and  seals  of  the 
arbitrators  193— ^cUm.  S.  T. 

that     defendant     had    notice     of   |the 

195 
that  plaintiff  has  performed  his  part  of  the 

I9b.—Addm.  Q. 
194 
194 
194 
195 
194 
195 
195 


award 


award 


.  setting  out  the  award 

-  profert  not  necessary 
•  date  of  award,  whether  must  be  stated 
.  subject-matter  of  reference 
.  in  case  of  verbal  award,  what  sufficient 
.  breaches,  wabt  of  assig^ng  bad 
.  same,  if  ill  assigned 
.  in  such  case,    plaintiff  not  allowed  to  discontinue 

Addm.  U. 

-  defect  not  aided  by  verdict  1 96 

-  how  breaches  should  be  assigned  196 
.  non-performance  by  defendant  must  be  averred  197 
.  plaintiff  not  confined  to  assigning  one  breach  197 
.damages  may  be  assessed  upon  each                  "  197 

-  request  when  should  be  averred  197 
.venue  cannot  be  changed  197 
.  nor  will  the  court  oblige  plaintiff  to  undertake  to 

give  evidence  upon  the  count  on  the  award  197 

-  -  objection,  that  it  did  not  appear  upon  the  record, 
that  there  was  any  arbitration  bond,  &c.  overruled  af- 
ter verdict  '  198 


INDEX.  XV 

Pkadv^s^  uncertainty,  ayerment  in  aid  of  1 98 

PUa$  to  a$9ump9it^  or  debt  upon  the  award  1 99 

.    •    statute  of  limitations  no  bar  to  debt  upon  the  award  ibid. 

•  -    in  what  case  a  man  may  wage  his  law  200 
m    m    to  debt  vpon  the  submission  bond                                 ibid. 

-  -    neglect  of  arbitrators,  how  to  be  urged*  Md, 

•  -    performance,  how  to  be  pleaded  to  debt  on  the  bond 

200.  202 
.    .    tender  201 

-  *    where  first  act  to  come  from  plaintiff  202 

•  -    how  the  award  should  be  stated  302 

-  -    where  the  award  is  void  4203 

-  •    -    partiality  of  arbitrators,  cannot  be  pleaded  to  an  ac- 

tion on  the  bond  303 

-  -    •    nor  a  parol  agreement  to  abandon  the  submission, 

semble  aliter^  where  submission  by  parol  204 

.     .    -     that  arbitrators  had  notice  of  other  differences,  but 

neglected,  &c.  good  plea  i^W. 

•  -    -    a  release  to  the  time  of  the  award  haying  been  di- 

rected, that  other  differences  arose  between  submission 
and  making  of  award  ibid* 

-  -     -     non  Submisit  i^- 

-  -     -     what  may  be  pleaded  to  an  action  on  the  award,  al- 

though not  to  an  action  on  the  submission  bond  205 
•     foreign  attachment'  ibid. 

-  -     -     -     -     -     Quod  Revocavit  ibid. 
RepHcation  to  plea  of  "  no  Award?'^                     ,  206 

-  -     •    -  averments  in,  assignment  of  breaches,  &c. 

206— 208— jicWw.  U. 

-  -     -     •  that  defendant  revoked  209 

•  -    -     -  court  will  not  enter  into  legal  objections  on  issue 

of  «  no  award"  209 

-  -     -    •  giving  award  in  evidence  209 

-  -     -     •  to  plea   of  collateral    matter,  non  Submisit^   &c. 

plaintiff  need  only  take  issue  207 

R^oinder  to  replication  setting  out  award  209 

-  -    -     breach  assigned  in  replication  cannot  be  traversed, 

nor  extrinsic  matter  introduced,  from  whence  it  can  be 


XVIH  INDEX. 

Revocation^  Express  notice,  if  necessary  31 

•    -    -    •    if  submission  were  by  bond,  this  is  forfeited     32 

-  -    -    -     nor  penalty  saved  by  subsequent  consent  that  re- 

ference proceed  33 

-  -    -     -    in  what  case  may  be  without  a  forfeiture  of  the 

bond  33 

-  -    -    -    attachment  will  issue  where  party  having  sub- 

mitted by  rule  of  court,  renders  it  impossible  for  the  ar- 
bitrator to  proceed  33, 34 

-  -    -    -    not,  if  submission  made  a  rule  of  c^urt  after  the 

revocation  35— j«e  Adden.  P, 

.    •     .    .    the  courts  will  generally  leave  the  party  to  his 

action  34 

-  -    -    •    if  arbitrator  proceed  to  make  his  award  after,  cov- 

enant will  lie  in  case  of  disobedience  to  award  36 

-  -     -    -    after  the  submission,  cannot  be  made  a  rule  of 

court  36 

-  •    .    .    of  submission  by  rule  of  court  a  breach  of  the 

rule  *  35 


S. 


Slander^  chaige  of,  may  be  referred  3 

Stranger  to  Submiision^  award  must  not  extend  to,  generally 

speaking  -  99 

-  -     -     -----  in  what  cases  may  99,  124 

Stiject  of  Reference^  what  may  be  submitt^  1 

-  «  -  -  •  •  -  disputes  concemii^  land  I— ^ 
-•-•--*  personal  property  3 

•  •-..--  criminal  cases  4 

-  *  *  .  -  -  .  questions  of  law  6.  55—57 
.  •  . .  -  «  -  .  n^ay  be  stated  or  not  in  pleading  195 
Submission^  wha{  16 

•  v*.    .-     -  different  modes  of  16 

-  -    -     «•  when  by  mutual  bonds,  not  oeeessaty  that  the 
:    names  o£  all  the  parties  should  appear  tqpon  the  face  of 

each  bond  16 

•  -*  •    ^  towhoffi^andbiy wboB^yMboBdaaittybegiven  17 


INDEX.  XIX 

•  -    -    •  the  statute  of  W.  3.  does  not  include  within  its  op- 

eration cases  where  an  action  is  dependii^  18 

.     ...  verbal  submission,  not  within  the  statute  135 

—see  also  1  T.  R.  \.  Addend.  D.  P. 
.    ...  cannot  be  made  a  rule  of  court*,  where  part  of  mat- 
ters referred  have  been  made  the  subject  of  an  indict- 
ment  1 8 

.    .     -    -  how  made  a  rule  of  court  19.158 

-  -    -   -  consent  to  make  the  submission  a  rule   of  court 

should  appear  upon  the  instrument  by  which  the  submis. 
sionismade  ^  19 

-  -  -   -    -   -  •«  needs  not  be  express  19 

-  -  -   .«   ~    -   -  needs  not  form  part  of  the  condition  of 

the  bond  19 

-----  that  the  award  be  made  a  rule  of  court  instead 

of  the  submission,  sufficient  to  warrant  the  courts  inter* 

ference  to  set  aside  the  award  19 

-  -    -    -  may  be  made  a  rule  of  court  after  the  award  is 

made  20 

but,  in  such  case,  award  must  be  produced 

159  no<e(m) 

-  -    -    -  needs  not  be  made  a  rule  of  the  same  court  in 

which  the  action  was  brought  20 

-  -   -   -  may  be  made  an  order  of  a  court  of  equity  under 

the  statute  20 

-  -  -    -not  an  implied  stay  of  proceedings  in  a  cause       21 
....  unless  a  reference  be  actually  pending,  a  coyenant 

to  refer  to  arbitration  is  no  bar  to  proceedings  at  law  or 
in  equity  22 

•  ...  no  bill  in  equity,  lies  to  compel  the  the  specific 

performance  of  such  an  agreement ;  breach  of  it  will 

'  entitle  to  damages  22 

....  objections  to  the  legality  of  a  demand  not  waived 

by  the  parties  agreeing  to  refer  the  ^ytantum  of  it  23 
.    •    .    •  by  executor  or  administrator,  not  an  admission  of 

assets  23 

-  -    .    -  by  trustees,  does  not  make  them  personally  liable 

R  24 


IND&X. 


Submiu$ion^  how  coostrued 

.    «    .    .  «^  of  all  matters  in  difference,^'  how  interpreted  36 

•  .    -    -  distinction  between. reference  of  ^  all  matters  in 

difference  between  the  parties  in  the  canse,'^  and  of  "  ail 
matters  in  difference  in  the  cause  between  tlie  parties^^ 

27 

-    -    -    -  how  ought  to  be  worded  2*7 

•  -    ».    -  evident  mistake  in  wording  of,  may  be  amended, 

or  submission  set  aside  on  motion  ^^  28 

-  -  where  by  rule  <rf  court,  how  error  amended      28 

•  -  bonds,  excess  of  arbitrator's  authority  to  award 
that  they  should  be  given  up  1^ 

-  •  bonds  exempted  from  the  operation  of  an  award 
of  general  releases  129.  note  («) 

-  -  conditional  and  general,  distinction  between 

See  Jiwarrf  lOa— 107 

.    .    -    -  whether  obtains  in  equity  107 

•  *  how  stated  in  pleading.     See  Pleadings  193 

-  -  whether  by  deed  or  otherwise,  never  irrevocable 

31.  35 
.    •    -    •  bow  revoked.    See  Revaeatum  30 

5iicce»«or  bound  by  submission  of  predecessor  154 


♦    • 


T. 


Time  for  making  the  award,  how  enlarged  46.  49 

»    -    if  power  of  enlargement  given  to  the  arbitrator,  he 

may  enlarge  more  than  once  47 

-    •^   enlargement  of,  need  not  be  stated  in  the  award        47 

•  -     power  of  enlarging,  at  discretion,  should  always  be  giv- 

en to  ihe  arbitrator  49 

•  -*    if  such  power  of  enlarging  not  given,  how  enlarged 

49,  50 
"    '    fact  of  enlargement  of,  must  be  verified  by  affidavit,  be- 
fore an  attachment  wilt  issue  50 

•  -    when  enlarged  mfitil  a  particular  day,  the  term  ^^  un« 

tip'  is  inclusive  50 


INDEX.  VXI 

-    •    lapse  of,  siDce  award  made,  no  eicuse  of  performance 

155 

•  •    when  no  time  fixed  for  the  performance  of  the  award, 

to  be  performed  within  a  reaioneble  time  198.  148 

•  •    no  plea  to  debt  upon  an  award  that  it  was  not  made 

witliin  a  reasonable  time  after  the  mibmfdsion 

Addend.  T.  U. 
Tender  146,147.202 

Tithes^  dispnies  conceming,may  be  referred  Z-^eepp,  102, 103 
TrtspoBt^  action  of,  may  be  referred  3 

Trutteu  may  refer  disputes  concerning;  trust  estate  to  arbitra- 
tion 12 

•  -    •  where  have  submitted,  award  of  payment  to  Cuud 

^7Vittl,good  100 

U. 

I/fNpirt,  how  appointed  38 

-  where  the  parties  dissent  to  the  appointment         38 

•  how  far,  can  bayea  concurrent  jurisdiction  with  the 
arbitrators  39 

-  at  what  time  the  appointment  of,  may  be  made  by 
the  arbitrators  40 

•  form  of  appointment  of  42. 89 
...  needs  not  be  stamped  43 

-  arbitrators  joining  with,  in  the  award,  does  not  vi* 
tiate  it  42 

-  witnesses  preyiously  examined  by  the  arbitrators  need 
not  be  re-examined  by,  unless  requested  42 

.  refusing  to  act,  whether  another  can  be  appointed  43 

-  clause  of  t^a  quod  extends  to  .44 
Unt^rtainty^  what  degree  of,  will  vitiate  an  award.    See  A* 

ward,  certain  107 

-    -    •    •    when  aided  by  an  averment  198 


XXir  IKI>£X  TO   THE  PRECSDEKTSl. 

V. 

F^rdictj  arbitrator  cannot  award  more  than  extent  of    60 — 65 
•    •    -  when  taken  by  consent,  whether  plaintiff  can  sigti 

jn^gment  for  snm  awarded  without  leave  of  the  court 

166 — 170 
-    -    -  award  has  relation  back  to,  where  party  dies  after. 

'verdict  and  before  award  30 


W. 


Wiinus^  how  to  be  sworn  45 

-  -    -   examined  by  arbitrators,  needs  not,  unless  required, 

be  re-examined  by  the  umpire  42 

-  -    -    arbitrator's  examination  of,  by  what  rules  governed 

52 
•    -    -    arbitrator  or  umpire,  under  what  circumstances  may 

be  93 

«    -    -   arbitrators  refusing  to  hear  without  reason,  ground 

for  setting  aside  award  64 

-  •    -    See  Arbitrators. — Miscomtuct  87—90 


INDEX  TO  THE  PRECEDENTS. 

Awards 

•  -    -  Form  and  Preamble  of 

•  -    .  under  a  submission  by  order  of  Am  Prwa,  at  the  sit- 

tings for  London  216 

-  -    -    -    -  same  at  Westminster,  where  a  juror  waa  with- 

drawn 310 
at  the  assizes  307 

-  -    .    •      by  a  judge's  order  232.  234. 237 

-  •    -    -    •  rule  of  court  241 

deed  245 

deeds  poll  243 


INDEX   Xa  THE   PRECEDENTS.  XXIII 

.    .    .    .    .  a^eement  261.  254 

.     .    .    .     -  mutual  bonds  267.260 

-  -    -  stating  enlargemfCnt  of  time  by  rule  of  court  218.  230 

309 

-- orderofaju^e      242 

--- the  arbitrators,  under 

an  express  power  260.  256.  259 

-  *  -  of  title  to  certain  household  goods  234 
-----  to  certain  land,  and  mune  profits  263 
-----    to  a  certain  share  of  the  personal  property  of 

an  intestate  267 

to  an  advowson  292 

.....  to  certain  pews  in  a  church,  trees,  &c  294 
.....    to  certain  sug^ars  ^  301 

.....    to  certain  exchequer  bills  300 

-----    to  certain  land,  except  a  particular,  part,  and 

adjusting  future  boundaries  266 

.   "1    .    .    .    that  defendant  has  no  right  or  title  to  a  certain 

ship  288 

-  -    -    -    concerning  12€n( 

.    ....    that  defendant  pay  a  certain  sum  for  rent ;  ad- 
judging the  future  rent,  &c.  260 

See  also  263—278 

--------  Annuities  \       237 

---*••••  Rates 

'-----    that  a  rate  is  fair  and  equal  269 

church  rate  269 

poor  rate  270 

-----    adjudgiqg  the  value  of  premises  with  a  view 

to  future  rates  270 
.    .......  Partnership  Concerns 

^    -    -    -    -    adjusting  accounts  between  the  part-owners 

of  a  vessel  221 

-  -    -  that  defendant  pay  a  sum  of  money  to  plaintiff;  that 

plaintiff  be  allowed  to  collect  certain  joint  debts,  making 
use  of  defendant's  name,  but  giving  a  bond  of  indemnity 
to  him  against  any  consequences  therefrom  in  a  certain 
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6TeBt ;  that  plaintiff  gire  an  ftccoimC  ef  the  money  ari»- 
iof  from  noch  debts,  and  pay  the  moiety  thereof,  after 
dedoedng'  the  expenses,  to  the  plaintiff  241 

-  *    •  that  a  partnerehip  be  diaaolyed ;  that  ope  party  receive 

all  the  debts,  kc*  to  his  own  use  ;  may  make  nae  of  th^ 
name  of  the  other  party  in  order  to  recover  such  debts ; 
pay  all  demands  upon  the  partnership ;  indemnify  the 
other  agaimrt  any  loss  from  making  use  of  liisname ;  that 
the  other  party  deliver  up  all  books  papers^  &e.        291 

-  -    •>  that  a  certain  person  was  not  a  partner  in  a  particular 

film  at  a  particular  time ;  and  that  he  is  entilled  to  recover 
certain  securities  before  the  demands  of  the  other  cred- 
itors are  falljf  satisfied  24& 
See  also  280 
.  .  «.  of  discontinuance  of  an  action,  without  costs;  that  de- 
fendant pay  to  plaintiff  the  amount  of  the  sum  for  which 
the  action  was  brought,  at  a  particular  time  and  place ; 
that  plaintiff  then  give  to  defendant  a  receipt  for  the 
£ame;  tliat  no  further  proceedings  be  had  in  a  cer- 
tain dianceiy  suit  between  the  parties,  except  in  case  of 
«  f  iolliition  of  an  injunction  which  liad  been  granted  in 
s«ch  suit,  and  that  such  injunction  remain  in  full  force ; 
that  defendant  pay  all  outstanding  bills  of  exchange,  &c. 
against  tlM  said  cqiartnership  between  the  -plaintiff  and 
defeadant,  and  indemnify  plaintiff  against  all  such  claims  ; 
that  defendant  may  retain  all  the  stock  in  hand,  and  joint 
effeds  of  the  said  copartoership,  to  his  own  ase,  and  maj 
recover  all  the  debts  due  to  the  said  copartnenhip,  and 
~  receive  them  Co  bis  exclusive  use  ;  and  may  sue  in  the 
joint  names  of  the  plaintiff  and  himself  for  that  purpose  ,- 
,  that  defendant  pay  a  fmrther  sum  to  plaintiff,  together 
with  the  oosti  of  the  suit  in  chancery,  to  be  taxed^  he ; 
that  plaintiff  prepare,  at  his  own  expense  and  defMlant 
seal  aad  deliver  a  bond  condUioned  ibr  the  performanee 
of  those  acts  relating  to  the  partnership  concerns  specifi- 
ed in  this  award,  and  for  indemnifying-  tlie  pkdnliff  against 
all  consequences  of  his  name  being  made  «e  of)  dMU  kc. 

•280 
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-  -    -  Mfuitmg  AccawUs  gemeraU^^  that  a  oertaiD  »um  is  due 

from  plaintiff  to  d^fendeQt ;  a  certain  other  sum  6roin  de- 
fendant to  pAaintiff^  that  tho  plaintiff  he  aiiowvd  to  set 
off  one  luin  against  the  other^  and  that  lie  pay  the  hal« 
ance  287 

See  also  839*  303 

•  -  •  under  a  sobmisslon  by  order  ofMhi  Prmt^  that  plain- 
ti£b  had)  in  one  case,  good  came  of  action  against  de- 
fendant to  a  certain  amonat,  and  that  a  verdict  be  enter- 
ed accordingly,  with  liberty  to  the  plaintiffi  to  sign  judg* 
jneot,  if  certain  money,  with  costs,  &c.  directed  by  the 
award  to  be  paid,  be  not  duly  paid ;  .that,  with  respect 
to  a  certain  action  by  the  bye,  plaintiffs  had  good  cause 
of  action  to  a  certain  amount  5  that  a  chancery  «uit 
commenced  by  the  defendant  against  the  plaintiffs  be 
,  dismissedf  with  costs,  to  be  taxedi  &c.  such  costs  to  be 
paid  to  the  plaintifis ;  that  defendant  pay  thevmoney,  to 
the  amount  of  wliich  it  is  awarded  that  the  plaintifis  had 
cause  of  action,  to  them,  at  a  certain  time  and  place,  with 
the  costs  of  bojth  the  said  actions,  to  be  taxed.  &c.  to- 
gether with  the  costs  of  reference,  and  of  the  award ; 

.  :  that  a  certain  exchequer  bill,  deposited  with  certain 
jbankersto  abide  the  event  of  the  award,  be  sold,  and  the 
proceeds  of  the  sale  be  paid  to  the  plaintiffi,  in  reduc- 
tion of  the  money  and  costs  awarded  to  be  paid  by  the 
dafendadt^  216 

-  «    -that  money  be  accepted  for  business  done,  &c.      268 

-  •    -  that  idl'd^nands  oi  th^  plaintiff  upon  the  defendant 

have  be^  fully  satisfied }  that  judgment  be  entered  for 
defendant  '312 

-  *    »  that  plaintiff  is  entitled  to  a  certain  fum  of  money, 
^      aod  apeoifying  on  what  accoont  this  it  dedai^d  to  be 

done ;  aad  that  this  award  is  not  to  prejudice  the  plain- 
tiff from  recovering'  any  worn  e£  money  sabseqtiently 
pald,te.  299 

-  *    r  that  one  party  pay  the  other  a*  certain  sum ;  and  that 

this  be  received  in  satis^tion  of  all  demands  257 
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•  -    -  that  an  action  be  no  further  prosecated ;  that  plaintifi" 

pay  at  a  particular  place  a  sum  of  monej  bj  instalments 
at  particular  times,  together  with  costs  of  suit,  to  be  tax- 
ed^ &c.  and  also  one  moiety  of  the  expenses  of  the  award ; 
that  in  case  of  default  in  any  of  the  particular  payments 
appointed,  the  remainder  be  considered  as  instantly  due, 
and  defendant  be  at  liberty  to  have  recourse  to  all  legal 
means  for  recovering  it  284 

-  -    -  that  a  certain  sum  is  due  to  plaintiff,  and  that  the  ver- 

dict be  reduced  to  that  sum ;  an  adjudication,  in  favour 
of  plaintiff,  as  to  a  sum  of  money  on  another  matter  in 
difference,  which  could  not  have  been  recovered  at  the 
trial  286 

Compemation  for  Breaches  of  Cavenani^  4*c. 

•  -    -  in  an  action  of  trespass,  that  defendant  is  guilty,  and 

adjudging  damages  290 

-  -    -    - See  also  286 

-  -    -  of  different  sums  for  holding  over  after  the  expira- 

tion of  a  lease  of  certain  premises;  and  for  other  breach- 
es of  covenant  290 
See  also  278 

•  -     •  of  compensation  for  the  short  loading  of  a  vessel  232 
Releases 

•  •    •  mutual  releases  279 

-  -     -  release,  upon  money  being  paid  by  an  administrator, 

of  all  claims  upon  the  estate  of  the  iniestalc  267 

-  .     -  general  release  from  defendant  to  plaintiff  284 
Miscellaneous^ 

-  -     -  confirming  a  former  award  sent  back  to  the  arbitra- 

tor for  re-consideration  228 

-  -    -  that  one  party  is  liable  to    rebuild,   at   his   owjk  ex« 

pense,  a  house  which  he  rented  from  the  other,  and 
which  had  been  destroyed  by  fire  248 

•  -     *  adjudging  the  price  at  which  a   certai^  article,  the 

property  of  one  party,  shall  be  taken  by  the  other  ;  and 
directing  an  affidavit  to  be  made  that  none  of  it  has  been 
sold  since  the  now  seller  came  to  England  ;  that  the  ar- 
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tide  be  deliyered  by  the  ooe  to  the  other ;  and  that  the 
former  accept  certain  bills  of  exchangee  in  payment  251 

•  •    -  that  an  action  was  properly  brought ;  that  defen* 

dants  are  liable  to  pay  costs  ;  abo  certain  bilh  of  ex- 
change  254 

-  •    -  that  the  plaintiff  had  no  grounl  cff  action  against  de* 

fendant ;  that  the  verdict  be  altered  accordingly        263 

-  -    -  that  an  action  of  ejectment  be  stayed  ;  that  each  par- 

ty pay  his  own  costs  ;  in  deiaalt  of  performance  of  the 
award  by  defendant,  the  plaintiff  may.  enter  up  judgment 
in  an  action  of  ejectment  263 

-  -    -  that  the  defendants  transfer  wine,   then  standing  in 

their  names  in  the  books  of  a  certain  company,  into  the 
names  of  the  plaintiffs  265 

-  *    -  as  to  alteration  of  buildings  275 

-  -     •  a  boundary  fence  and  a  lease  to  be  granted  by  plain- 

tiff to  defendant  '  277 

-  -     -  that  defendant  give  plaintiff  a  bond  of  indemnity  a* 

gainst  a  certain  outstanding  bill  of  exchange  287 

-  -    -  that  plaintiff  has  no  claim  upon  certain   assignees  in 

respect  of  a  particular  vessel ;  that  they  allow  him  to 
prove  a  certain  sum  under  the  commission  ~    288 

-  •     -  ofcosts  as  between  attorney  and  client,  a  bill  being 

made  out  by  the  attorney  and  delivered  to  the  party  di- 
rected to  pay ;  that  plaintiff  deliver  up  to  the  defen- 
dant's attorney  certain  letters,  Sac,  in  his  custody        289 

-  -    -  of  money  due  for  work,  &lc.  as  a  solicitor ;  that  such 

solicitor  has  a  lien  upon  all  papers,  &c.  in  his  possession 

293 

-  -     •  that  certain  goods  ought  to  have  been  delivered  to 

the  plaintiff  ;  that  such  goods  being  in  the  hands  of  a 
broker,  and  afterwards  sold  by  him,  who  purchased  with 
the  money  certain  exchequer  bills,  all  of  which,  except 
one,  have  been  delivered  to  plaintiffs  ;  that  plaintifl^  are 
entitled  to  all  such  exchequer  bills ;  and  that  this  re- 
maining one  be  delivered  up  to  them,  &c.  300 

•  -    -  that,  in  one  case  plaintifis  had  cause   of  action  ;  that 

1 
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in  the  other  case,  the  plaiirtifi,  (defendants  in  the  form- 
er suit))  had  not  cause  ;  that  thej  be  at  liberty  to  take 
out  of  court  the  money  paid  into  court  in  the  last  actioa, 
&c.  305 

•  -  -  that  the  Tcrdict  taken  at  the  trial  stand  for  plaiotif ; 
that  defendant  pay  costs,  &c.  207 

"    •    -  respecting  the  allotments  under  aninclosure  bill  314 

INDEX  TO  THE  PLEADINGS. 

TUadmgt 

Declarationa 

•  m  Asmmpsit  for  money  due  upon  a  parol 
submission  317 

by  executors  for  money  due  up- 
on an  award  between  the  plain- 
tiflPs  testator  and  the  defendant's 
intestate  319 

upon  an  award  made  under  an  or- 
der of  JVm  Prim  at  the  assizes 

325 
upon  an  award  under  a  submission 
by  agreement  327 

in  Debt 

upon  an  award  under  seal  331 

where  the  award  was  made  by  an  umpire  333 
where  the  submission  was  by  order  of  a  judge 

335 

by  mutual  bonds  337 

order  of  reference  at  the  assizes,  a  juror 

being  withdrawn  339 

on  bond  conditioned  for  the  performance  of 

an  award  343 

Pleat  and  Replications 

plea  ^^  no  award,''-   replication  setting  out 

award,  &c.  344 

that'  the  witnesses  w^re  not  sworn  before  a 

commissioner,  which  was  a  condition 


INDEX   TO  THE   PLEADINGS.  XXIX 

Pkas  and  Replications 

of  the  sobmission  and  replication    348 
setting  forth  the  award,  and  ptating  perfor- 
mance and  replication  353 
stating  plaintiff's  notk-performance  of  a  con* 
dition  precedent  355 
of  a  tender  at  the  time '  and  place,  and  re- 
plication                                           356 
RepHcation  in  an  action  on  an  arbitration  bond,  that  a  larger 
snm  than  is  mentioned  in  the  plea  was  due  to  plain- 
tiff under  the  award,  and  denying  defendant's  tender 

368 
Demurrer  to  a  replication  setting  out  an  award,  (one  of  the 
parties  had  died  before  the  award!  was  made)        369 
Rejoinder  to  a  replication  setting  out  an  award,  that  the  award 
related  to  an  illegal  transaction  which  could  not  be  re- 
ferred 371 
Plea'of  the,  Award  in  bar 

to  a  declaration  in  trespass,  that  plaintiff  and  defendant 
submitted  to  arbitrators ;  that  an  umpire  was  appoint- 
ed by  them  who  awarded,  &c.  358 
that  two  arbitrators,  after  the  time  for  making  the  award 
had  been  several  times  enlarged,  awarded  defendant 
to  pay  money  to  plaintiff,  which  was  paid  accordingly 

361 
that  plaintiff  and  defendant  submitted  to  arbitration,  but 
that  no  award  is  yet  made,  the  time  not  having  expir- 
ed 365 
that  all  matters  were  referred  to  arbitrators,  who  award- 
ed in  favour  of  defendant  366 
Rq)Ucaiion^  by  way  of  new  assignment,  to  a  plea  of  an  award, 
that  the  causes  of  action  are  matters  different  from 
those  submitted,  and  are  not  determined  by  the  award 

364 
Replication  to  such  a  plea  denying  the  award  367 

Bill  to  set  aside  an  award  for  concealment  of  essential  circum- 
stances by  defendant,  and  plea  thereto  373 
the  same  for  corruption  and  partiality  of  the  arbitrators 
and  plea  thereto                                                        417 
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BiU 

to  have  arbitration  bonds  delirered  up  to  be  cancelled, 
the  award  beings  void  from  the  miscondact  of  the  um- 
pire, and  praying  an  injunction  from  proceeding  on 
the  bonds  454 

V 

INDEX  TO  PRACTICAL  FORMS. 

Practical  Farms 

Common  bond  of  arbitration  459 

Condition  of  an  arbitration  bond  for  settling  the  accounts  of 
executors  460 

The  same  with  a  clause  of  umpirage  464 

Submission  by  indenture  466 

Rule  of  reference  at  Am  Pnta,  where  juror  withdrawn     469 
Same  where  verdict  taken  for  plaintiff  471 

Special  reference  by  rule  of  court  473 

Reference  by  judge^s  order  475 

Rule  for  making  a  submission  to  arbitration  by  bond  a  rule  of 
court  477 

Appointment  of  a  third  person  to  act  as   arbitrator  l)y  two 
others  478 

Certificate  where  witnesses  are  sworn  before  a  commissioner 

478 
Same  before  a  judge  479 

Notice  to  produce  papers,  &c.  *  480 

Enlargement  of  time  by  indorsement  480,  48 1 

Rule  of  court  to  enlai^e  the  time  482 

Affidavit  of  the  due  execution  of  the  submission  482 

of  the  award  486 

Order  to  make  an  award  an  order  of  the  court  of  chancery,  483 

Rule  of  the  court  of  K.  B.  to  shew  cause  why  the  Poslea  should 

not  be  delivered  to  plaintiff  after  an  award  in  his  favour 

483 
Affidavit  of  demand  and  refusal  of  the  sum  awarded  484 

of  service  of  a  copy  of  such  affidavit  485 

Rule  JVm  for  an  attachment  for  non-payment  of  money  in  pur- 
suance of  an  award  487 
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